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NEW YORK STOCK EXCHANGE 


CHARLES SLOANE and FRED KAYNE, 
Claimants, 
“-against- 
STATEMENT 
CHARLES H. GROSS, 


Respondent. 
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against respondent CHARLES H. GROSS, a resident of the State of 


New York. 
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N. > ae 
3. Statement of claim attached. 
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5. Claimants desire hearing by a Board panel in 


New York. 


Dated: October |4 » L971. 


NEW YORK STOCK EXCHANGE 


TT 


CHARLES SLOANE and FRED KAYNE, 


ee 


Claimants, : 
-against- : | 
CHARLES H. GROSS, : | 
Respondent. : ! 
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CHARLES SLOANE and FRED KAYNE, complaining of 


CHARLES H. GROSS, respectfully allege that: | 


1. Charles Sloane was, at all material times 
prior to buying the securities mentioned herein, the Manager 
of a Los Anceles, California office and a Vice President of 
‘McDonnell & Co., and was a Registered Representative and officer 
of said firm, and-as such was qualified by the New York Stock 
Exchange ("Exchange") and the Nacional Association of Securities 
Dealers, ("NASD"). 

2. Fred Kayne was, at all material times prior 


to buying the securities mentioned herein, a Registered Repre- 


sentative of McDonnell & Co. and subsequent to the receivership 
of McDonnell & Co., he was a4 Registered Representative of 
Shearson, Hammill & Co , Incorporated, in both cases located 

in Los Angeles, California, and was a Registered Representative 


of said firms and as such was qualified by the Exchange and 


the NASD. 


3. Respondent was at all material times 


mentioned herein a General Partner and, in fact, the Managing 


Partner of Newburger Loeb & Co. 
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4. At all times menti-ned herein, Newburger wOoed 
& Co. was a limited partnership formed pursuant to Article VIII 


of the New York Partnership Law. 


5. In or about September, 1969, respondent met 
with claimants, at which time negotiations were initiated which 
culminate in > matters herein set forth. During the period 
between Septe.nber, 1969 and January, 1970, respondent represented 
to claimant that Newburger, Loeb & Co. was (1) a financially 
strong entity, having general partnership, capital in excess 
of $2,206,250, (2) was operating at a current profit, (3) the 
partnership was in goodstanding with the Exchange, and (4) wé.s 
staffed by competent management personnel, who were engaged in 
management practices which were safe, savenead; and meeting the 


high standards utilized in the stock brokerage business. 


6. Representations made by the respondent were 
in fact false. The actual facts were (1) the existing capital 
was materially less than $2,206,250, (2) the partnership was 
not operating at a current profit, (3) the partnership was not in 
good standing with the Exchange, and (4) the partnership was 


not staffed by competent management personnel for the reason that 


it engaged in management practices which were nce* safe, accepted, 


nor meeting the high standards utilized in tr» stock brokerage 


business. 


7. When respondent made such representations, 
he knew them to be false; such statements were made by respondent 
with the intent to defraud and dr eive claimants and to induce 


them to act in the manner alleged in paragraph 8. 


| eo etitived-in—the—7 ere 
= After discovering the facts 
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8. Claimants, at the time said representations 
were made, were iqnorant of their falsity but believed them 


to be true. In reliance therzon, claimants were induced to 


terminate their employment with other member firms of the Exchang: F 
and NASD and purchase 2% partnership interests in the limited 
partnership of Newburger, Loeb & Co. at a cost of $50,000 each, 

and entered into a limited partnership agreement, a copy of which 

is annexed hereto, ae a part hereof and marked "Exhibit A"; 

had claimants known the facts, they would not have taken such 


action. 'An-interest in a limited—partnership—ts—a—security 


alleged herein, claimants attempted to right the sinking partner- 
ship, while respondent, shiiking his fiduciary responsibility, 
bailed out by terminating his partnership interest. Finally in or 
about Novembez, 1970, claimants terminated their partnership 

| interest in said limited partnersnip, realizing a total loss of 


their partnership interest. 


9, Said devices, schemes, arti fices, untrue 
statements of material “acts, omissions to state material facts, 
acts, practices, and courses of business operated as a fraud or 
deceit upen the claimants [and were in vielation.of Section 12 
of the-Securities Act of i933; sectiuir t6-of the Seeurities 


od 
In doing the things hereinabove aileged, respondent 


@.4 ~ 
Sxchange Ae+—ef-1934,—and contravention of state law. { 
- ae 


| acted maliciously and was guilty of wanton disregard of the 


| rights of the claimants. 
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10. During the period between July, 1969 ane 


July, 1970, respondent was a member of the Executive Committee 
and Managing Partner of Newburger, Loeb & Co. (as constituted 
under the Partnership Agreement annexed hereto as Exhibit “A” 

as well as under the preceding partnership), and was authcrized 
to exercise full power and authority to manage the affairs and 
business of the partnership on behalf of the remaining partners 
of Newburger, Loeb & Co. Respondent was charged with a fiduciary 
duty in relstion to said matters, both as a general partner and 


as a member of the Executive Committee. 


11. During said period, respondent mismanaged 
the assets of the partnership and exceeded his authority in 
breach of his fiduciary relationship to the remaining partners 


‘of Newburger, Loeb & Co., including the claimants herein. 


12. As ‘a direct and approximate result of the 
matters herein alleged, claimants have suffered damages as 
follows: 


(a) Out-of-pocket losses in the amount of 


$50,000 each, for an aggregate of $100,000; 

(b) Loss of profits due to their association 
with Newburger, Loeb & Co., in the amount of 
$50,000 each, for an aggregate of $100 ,@°90; and 
(c) Exposure to vast partnership liabilities in 
an amount of at least $3,000,000; claimants are 
seeking damages for exposure to such liabilities 


in the amount of $200,000 each for an aggregate 


of $400,000. 
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WHEREFORE, claimants demand judgment in Pena? Biss 


and against respondent as follows: 


1. Out-of-pocket losses of $100,000. 


2.. Damages for loss of profits in the amount of 


$100,000. : | 
| 


3. Damages for exposure to partnership liabilities . 
in the amount of $400,000. | 
4. Punitive damages in the amount of $500,000; 

together with the costs of this proceeding and 
such other, further and different relief as may | 
be proper in the premises. 


Dated: October \4 , L971. 


: 


, 

ae | 

CHARLES SLOANE 
| 

{ 
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Exhibit A to Defendants' Trial 
Exhibit KKK, 


See, Defendants' Trial Exhibit U: 


Restated Articles of Limited Partnership. 
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DEFENDANTS' EXHIBIT LUL. 


Gross Reply in Arbitration Proceeding. 


NEW YORK STOCK EXCHANGE, INC. 
BOARD OF ARBITRATION 


a 


CHARLES SLOANE and FRED KAYNE, 
Claimants, 
-against- 
CHARLES H. GROSS, 
Respondent. 
a 
Respondent Charles H. Gross replies to the Statement 


of Claim of Charles Sloane and Fred Kayne as follows: 


FIRST: Paragraphs "1" and "2" of the Statement of 
Claim are inaccurate in several important respects. 

a. Charles Sloane and Fred Kayne never purchased 
"Securities" in the stock brokerage firm of Newburger Loeb & 


Co. (referred through in this answer as "Newburger Loeb"). Rather, 


— 


they became ceneral partners of Newburger Loeb in late February, 


i oo ee re ee 
1970. In recognition of a United States federal court ruling 


—_— 
against Claimants Sloane and Kayne that they did not purchase 


“securities" when the became partners of Newburger Loeb, the 
parties to this proceeding have executed a stipulation -- a copy 
of which is annexed as Exhibit "A" which amends the Statement of | 
Claim to reflect the fact that a general partnership in Newburger 
Loeb was not a "security". The above mentioned federal court 
decision was made in an action brought by Claimants Sloane and 
Kayne against me in which they made substantially the same claims 


that they Lave made in bringing this arbitration. The decision, 


dated August 24, 1971, is annexed as Exhibit "B". 
b. Immediately prior to becoming a general partner 
of Newburger Loeb, Claimant Charles Sloane was not -- as he 


alleges -- an employee of McDonnell & Co. Rather, from Cctober 
RRS Beste OBIE ce Fc ant Se tt 
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1, 1969 to approximately the end of February 1970 -- a period 


ee Se Ye eee +s en cen gy 


———— 


of close to five months -- Sloane was an employee of Newburger 


Loeb at a salary of $5,000 per month. 


c. Immediately prior to becoming a general partner of 


Newburger Loeb, Claimant Fred Kayne was not -- as he alleges -- 
_an employee of McDonnell. Rather, he was employed by Newburger 
Loeb as a registered representative during a portion of January 


and most of February, 1970. 


SECOND: Paragraph "3" of the Statement of Claim is 
incomplete as to be possibly misleading. During the period 
time cove.ed by the Statement of Claim, the general affairs 
Newburger Loeb were managed by an Executive Committee which was 
comprised, until March, 1970 of six general partners of the firm. 
In March, the Committee was expanded to seven members. The duties 
and responsibilities of the Executive Committee as set forth in 
the Newburger Loeb Restated Articles of Partnership was "to manage 
the affairs and business of the partnership.” In deliberations 
of the Executive Committee, each member was of equal standing and 
had but one vote. Decisions of the Committee were made by majority 
vote. I was one of the members of the Committee. The Chairman of 


the Committee was Robert L. Newburger who had the responsibility 


of fixing the agenda oi and chairing the meetings. All policies 
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of Newburger Loeb were made or approved by the Executive Commictcée. oo 


The Executive Committee designated me as "Managing Partner" in 


July, 1969, eight months prior to the adoption of the Restated 


Articles of Partnership. My function as "Managing Partner" was 


no more or less than to execute from day to day the policies fixed 


or approved by the Executive Committee. This is evidenced, among 
other ways, by the Restated Articles of Partnership, adopted many 
months after I was designated as Managing Partner. Although these 
Restated Articles (annexed to the Statement of Claim) constituted 
a major revision of the Newburger Loeb partnership agreement, the 


Articles make no menticn of a Managing Partner but cont‘<ued to 


vest the management of Newburger Loeb in the Executive Committee. 


THIRD: The charges made in Paragraphs “5", “6", and "7" 
of the Statement of Claim are false, and I categorically reject 
the charges and deny them. The truth will be established to the 
satisfactior. of the arbitrators upon the hearing of this case. It 
should be noted at this time, however, that insofar as the Statement 
of Claim alleges that there were discussions between the Claimants 
and Newburger Loeb in the Fall of 1969 -- a fact which I do not 
deny -- the Executive Committee of Newburger Loeb delegated responsi- 
bility for those discussions to three partners of the firm: Robert 
L. Newburger (general partner and Chairman of the Executive Committee) ; 
John F. Settel (general partner, who became a permanent member of the 
Executive Committee in March, 1970); and myself. The discussions 
between Newburger Loeb and the Claimants were carried on at times by 
all of the foregoing three partiers, and at times by otherc, To my 
knowledge Claimants have never asserted any claim or commenced any 
proceeding against Robert L. Newburger or John F. Settel. Rather, 


Robert L. Newburger and John F. Settel are presently voting 


stockho.jers of Newburger Loeb & Co. Inc., a Member Corporation 


formed and vromoted in 1971 by Claimants, in conjunction with 
others, which corporation took over the business and the affairs 


of the Newburger Loeb partnership on February 11, 1971. 


FOURTH: Most of the facts alleged in paragraph "8" of 
the Statement of Claim are false and intentionally misleading. 

The charges are categorically rejected and denied. Among other 
things: 

a. Claimants were not induced to terminate their em- 
ployment, but rather themselves sought to become affiliated with 
Newburger Loeb. I first met Claimant Sloane in the late summer 
of 1969 when he came to my office in New York City. He told me 
that his employer, McDonnell & Co., was in trouble and that he and 
Claimant Kayne were interested in leaving that firm. Sloane pro- 
psed that Newburger Loeb might perhaps purchase the Century City, 
California Office of McDonnell, of which office he was manager and 
Kayne was the largest producer. Sloane stated his belief that the 
McDonnell registered representatives in that cffice would be willing 
to become employed by Newburger Loeb. Shortly thereafter, Robert 
Newburger, John F. Settel, and I flew i. Los Angeles where at a 
group meeting, we met with Sloane and Kayne and the McDonnell, 
Century City Office registered representatives. Robert Newburger, 
Mr. Settel, and I returned to New York and attempted to negotiate 
the purchase of the McDonnell office. We learned, surprisingly, 
that the office was not at that time for sale. Thereafter Claimants 
Sloane and Kayne convinced Newburger Loab to establish a new office 


in Century City, California with Kayne and Sloane to spearhead and 
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supervise the effort and to become resident general partners 0o1 


Newburger Loeb in charge of the office. Accordingly, Sloane left 


McDonnell, became employed by Newburger Loeb at a salary of $5,000 


per month and remained at this salary until becoming a general 
A aaaiaatacee Earns iemaassneitninhttitaceamtiaa eee sa ein 


partner in late February 1970, at which time he received $45,000 
enn 
per year salary plus a percentage of the profit attributable to 


the newly established Newburger Loeb Century City Ottice. ih 


January 1970, Kayne left the McDonnell office (then owned by | 
oe een 


Shearson Hammill), became employed by Newburger Loeb, and in late 


—. 


te 


February became_a_general_partner of Newburger Loeb. At the hearing 


a ot 


of this case, the true facts as to why Claimants eagerly sought to 


affiliate themselves with Newburger Loeb will be presented. 


b. Claimant Sloane did not contribute $50,000 to Newburger 


Loeb, as alleged in the Statement of Claim, but contributed only 


$25,000. 


c. The partnership agreement was not, as implied, executed 
by Claimants upon their entry into the Newburger Loeb partnership. 


Rather, the agreement was executed several months after they became 
associated .ith Newburger Loeb, and after the Century City ortice -- 
established under their direction at a cost of approximately $250,000 
to Newburger Loeb -- was in operation. 

d. Claimants' interest in Newburger Loeb was not a *"security” 
as _ alleged in the Statement of Claim. See Paragraph "FIRST (a)" 
above. 

(e) The statement that I "bailed out" of Newburger Loeb and 


that Claimants "realized a total loss of their partnership interest" 
is outrageous and false. The precise opposite is true. The evidence 


presented to the arbitrators at the hearing will establish the 
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Claimants promoted and were instrumental in forming a 


corporation which, on February ll, 1971, took over the business 


and firm name of the Newburger Loeb partnership. It is true that 


as of that date, Claimants Kayne and Sloane were no longer partners 


of the Newburger Loeb partnership. They were still employed by 


Newburger Loeb, however, and had withdrawn from the partnership 


for the purpose of promotin, the successor corporation. They hardly 


lost their investment in the partnership. Kayne emerged in the 


successor corporation as Chairman of the Executive Committee, Chief 


Operating Officer, and a substantial voting stockholder. Sloane 


emerged in the successor corporation as a Senior Vice President, a 


director, and substantial voting stockholder. It will be shown 
upon the hearing that not only did Sloane and Kayne recoup the monies 
they contributed to the Newburger partnership, but profited very 


substantially as a direct result of their association with Newburger 


Loeb. In contrast, the arbitrators should note that during the 21 


months that I was a general partner of Newburger Loeb I contributed 


over $1,100,000 of my money to that 


firm, including my own membership 


‘in the New York Stock Exchange. As of this date, I have not received 


a penny of this money, despite the facts that (1) I withdrew from 


the firm as of September 30, 1970; (2) there is a substantial credit 


balance in my capital account; and 


(3) I have demanded payment of 


all sums due me. 


In the light of the foregoi1g facts, it is difficult to see 


how it can be said that I "bailed out" and that the Claimants 


"Sustained losses". The truth is just the opposite. E 760 


FIFTH: Paragraph "9" of the Statement of Claim is false 


in its entirety and is categorically rejected and denied. Moreover, 


as a result of the California federal court decision in my favor, 
the said Paragraph "9" has been substantially amended by stipulation 


of the parties annexed as Exhibit "A". 


SIXTH: Paragraph "10" of the Statement of Claim is 
materially false and reference is here made to the facts stated 


above at Paragraph "SECOND". 


SEVENTH: Paragraph "11" of the Statement of Claim is false 
in its entirety, and is categorically rejected anc denied. The 
assets oi the partnership wers managed by the Executive Committee 
and by Claimants themselves. Mvureover, the matters raised in 
Paragraph "ll" may not be arbitrated before the New York Stock 
Exchange in view of the Claimants’ conduct and activities which 
indicate an election by them to litigate in court rather than 


arbitrate such matters. 


EIGHTH: For the reasons set forth in Paragraph "FOURTH" 
of this answer, and for other reasons, the claims in Paragraph 
"12" of the Statement of Claim are false in their entirety, are 


categorically rejected, and are denied. ; 


THE FOLLOWING PARAGRAPHS EACH CONTAIN 
A COMPLETE DEFENSE AND ABSOLUTE BAR 
TO THE CLAIMS OF SLOANE AND KAYNE 
NINTH: Claimants have sustained no losses, but rather 


gained substantial profit, by virtue of their affiliation with 


Newburger Loeb. 
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TENTH: In or about February, 1971, Claimants executed 
instruments wherein they released the Newburger Loeb partnership, 


its general partners and its limited partners, including, among 


"of and from all, and all manner of action and 
actions, cause and causes of action, suits, debts, 
dues, sums of money; accounts, reckoning, bonds, 
bills, specialties, covenants, contracts, con- 
troversies, agreements, promises, variances, 
trespasses, damages, judgments, extents, execution, 
claims and demands whatsoever, in law, in admiralty, 
or in equity, which .. [claimants] ever had, now ‘“ 
[have] or which [t]he[y] .. shall or may have for, :- 
upon or by reason of any matter, cause or thing 

whatsoever from the beginning of the world to the | 
day of the date of these presents." 


| 
| 
| 
' 
| 
| 
others, Robert Newburger and John F. Settel: 
| 
| 
| 


I am informed,that under the law, the foregoing instrument of 
release bars Claimants from making any claim against me. The 
arbitration procedures of the New York Stock Exchange should not 
be used by the Claimants to circumvent their solemn written obli- 


gation, clear public policy, an’ the law. 


ELEVENTH: I have never received any of the monies paid 
over by Claimants to the Newburger Loeb partnership. The partner- 
ship itself received the monies and had the benefit thereof, as did 
‘s the successor corporation formed and promoted by Claimants. All of 
my dealings with Claimants were for the benefit of the partnership 
and with the knowledge of its partners. If Claimants feel acgrieved, 
their complaint should be directed to the partnership or to its 


successor corporation. 


TWELFTH: The Claimants have abused the arbitration pro- 


cedures of the New York Stock Exchange by commencing this proceeding, 


and such abuse -~ which will be shown at the hearing to have 


been willful and malicious -- is a bar to their Statement of 


Claim. 


In view of the foregoing facts and the evidence to be 
presented, I request that the Statoment of Clain be dismissed 

and that this New York Stock Exchange Board of Arbitration assess 
all costs against Cleimants and order Claimants to reimburse me 
for all expenses, including attorneys' fees, which I have expended 


and will expend in defense of the Claimants' meritless and abusive 


charges. 


i will be represented and assisted in these proceedings 
py the law firm of Golenbock and Barell, 60 East 42nd Street, New a 
York, New York. 


Dated: New York, New York 
April 10, 1972 


£7 
CHARLES H. GROSS 


~ 
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CHARLES SLOANE and FRED KAYNE, 
Claimants, 
-against- STIPULATION 
CHARLES H. GROSS, 


Respondent. 


WHEREAS, Claimants have filed a Statement of Claim and 


demand for arbitration dated October 18, 1971; 


It is stipulated by the attorneys for the parties hereto 
that the following portions of the Statement of Claim shall be 


deleted and stricken in their entirety: 


Paragraph 8: "An interest in a limited partnership is a 
security within the definitions utilized in 
the Act of 1933 and the Securities Exchange 
Act of 1934." 


Paragraph 9: ",.. violation of Section 12 of the 
Securities Act of 1933, Section 10 of the 
Securities Exchange Act of 1934, and...". 


New York, New York a 
January 14, 1972. es 
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(LU NEeALL & SICKLIN 67 Of , 
Attorneys for Claimants .-~ 
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“OLENBOCK AND BARELL 
attorneys for Respondent 
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UNITED STATES DISTRICT COURT 


CENTRAL DISTRICT CF CALIFORNIA 


‘ 
CHARLES SLOANE, FRED KAYNe, 


3 


Plaintifés, No. 71-264-IWC 


vs. MEMORANDUM OPINION 
i 


CHARLES #. GROSS, } 


Defendanc. 


Nee Na Neca Nea Neue Ne Sac Soe Some 


The plaintiffs seek damages for alleged violation 
of the Sccuvity Exchange Actsoz 1933 and of 1934, for frauc 
and breach of contract. They ailege thac the defendasc, 

a general partaes of Newburger,Lesb anc Company, 2 binised 


at a‘cost of $50,000.00 ecacn. 
rot 


x 
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; whe defendant moves to dismiss tne fixst ana secon 


<2 G - : ap segue oe eos = ' S te sales *. aa 
shia interest acquired is not 3 "“sacurity” within tne mean 
of the applicable statutes. In the alternative, Gereneant 


moves to stay all proccedings upon che firse and second 


causeso£ action, and,in any. cvenc, co stay all proceedings 


© written articles of Limited 


| 
‘ . , = 
\required by the constitution and rules of the Board of 


Governors of the New York and American Stock Exchanges by 
: { 
¢ 2 5 « = 2 
wnich all the members of the partnershio ere dound. 
| 
The threshold question which defendansc's motiun to © 


{ 
whether the plaintiffs’ interest in the 
. { = 
ship is a security within the meaning of the 
4 
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Security Exchange Acts of 1933 or 1934. 
Section 2(1) of the 1933 Act, 15 U.S.C. § 77(b)(1), 
defines “security” as: 
"2 eer. ek certificate of interest 
or participation in any profit sharing 
, 
« investment contract, 
« w « OF, im general any interese or 
instrument commonly known as a ‘security’ 


a 


Section 3(a)(10) of che 1934 Act, iS U.S.C. 


§ 78(c)(a)(10) defines "security as: 


: 
a 
i 
4 
ae 
3 
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interest or participation in any profit 


eno weston con tte ard het own *'s 


' sharing agreement, . . . investment 
" €COntrvact . . . 0r, in general, any 
instrument commonly known as ¢ ‘security’ 


ts 4 
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The two dcfinicions are so Similar Ehat decisions 


t 
’ 


under both statutes are applicable here. Tehereanin 


‘been ir.clined to construc the definition of “secuviscies” 
[peeety s0 as to Give investors, generally, the procection 


which the law anticipates [sec &.8.C. v. G. M. Jeainer Leasiac 
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Caen. 320 U.S. 244 (1963); $.£.¢. v. WU. 3. Howey Co., 

Us. 293 (1946); Tehereonin v. Knight, sunpra] they have 

at the same recognized a distinction between investment con- 
tracts to which the Acts are applicable and other investment 
arrangements not within the spirit of the statutes. 

: In S.E.C. Vv. WU. J. Howey Co. ., 

Court wes dealing with a prosecution for 

citrus grove develnoment, upled with a 20 year non-can 


lable contract for cultivation, marketing and remitting 


| 
a security. The investor was being offered units in a 
net proceeds. The Court held that although the eiscrice a) 
had consicered purchase of realty and tne contract for | 
maintenance as separate, than in reality they were an in- 
separable unit by : investors were to invest money 

in a ¢o=mon en : the expectation that 


earn a profit solely through the efforts of t 


or of someone other chan themselves. By way of 
! 


of the Securities Act means a contract, trars- 
action or schcme whereby a person invests his 
money in a common enterprise and is led Co 
expect profits solely fron the efforts of che 
promoter or a third party, it being immaterial 
whether the shares in the enterprise are evid 


| 
by fowmal certificates or by nominal interests in 


| 
i 
the Court said: : 
"6. . an investment contract for purposes 
| 


{ 
the physical assets employed in the enterprise." 


In the cases that have followed, the courts have b 


" saves tment 


to consider as ‘securities 


efforts of the investor. In Romney v. Richard Prows, 19 
ys 


¥.Supo. 313 (D.C. Ucah N.D. 1968) che plaintiff’. an 
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cctorasy, contended that he was induced by freudulent regres- 
4 


enctations of the defendant to enter into a joint venture with 


© 
the defendant, whereby the plaintifé would contribute his 
cime and effort in the formation of a condomiaius roject, 
in return for which he was to receive one-third of che profits. 


The district court Reld that the sliainriff’s interesr s 
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not a"security' within the meaning of the Act and thac the | 
cOUrTt was without jurisdiction. ~ :. .1so Chapman v. Rudd 


Vv 
Paint and Varnish Co., 409 F.2d 635 (9th Cir. 1969). 


or  — 
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en.ered into February 26, 79/0, “Le plains’ 72s betane geaesa’ } 


10 Wnether th: interest in the limited partnership in 
it |} this case .s a “security” or not depends upon <he facts, and 
2 of course, on a motion to dismiss, we must vesulve all 
13 | vactual conflicts in favor of the plainc.tfs We do, however,! 
r | have certain admitted facts, which we believe establi-hes, | 
“35 | as 4 matter of law,that the interest in the pertaershis 
1€ h dn question is not a “security” within cac mea: -¢ of the | 
iv ) Security Acts of 1933 and 1934. | | aA 
ig : : By virtue of the Limited partnership i <ement, | 
‘ 
| i 
| 
| 
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business dactivitics as co the Exce:ntive Commictcec 


wee . * ~ * - bone Se Weal -enee . 
ei the Ccneral Partners scoms necessary or 


paxtners in Newburger,Loeb ani Company, and were so cesigna-ed 
2 in the agreement. The business -£ the partnership was to 
22 be: 
22 | ™(a) As underwritess, brokers, dealers or 
24 4 traders, to buy, hold and sell securities and : 
u . 
f, ° : o 
25 commodities of <11 types; and 
{ 
1 
28 | "“(b) To act generally as investment brokers, 
| z 
2 investeene acvisors and in seech other related 
| 
22 
| 
| 
39 desirable. 
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(c) For the aecoune of the partnership, to 
cA ! 


invest in, buy, s¢ll and hoid all kinds of riches 
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‘or persona 
enea contenplates that both plaintizés 
wske contributions to cap zal in che sus of $50, 
Each general partner was to devote substan cia 
i 
his time and efforts in the furtherance of the 
business and was to engage in no ether business except as 
pexuitted by the executive comaittee. The general partners 
were to carry on, manage and have complete control of the 
nership business, each partner having a vote in numbers 
oportionace to his capital contribusion. The agreement 


jesignates an executive committee, which cannot be 


hanged without the unanimous consent of all memders whose 


- 


y it was to manege the affairs and business of 
ge 


hip to the exclusion of the other neral pazrt- 


with certaia exceptions. The net profits 


. 


the business of the par 


forch-in the agrcemenct. 
The plaintiffs, as general partners, we 
the duty of establishing an office in 
purpose of carrying on the business of the partaershio. 
ceceived compensation = 
se Of Cheir particular 
neration, any profits and losses of thi 
became part of the overall partnership operation. To che 
that the Century City office prospered as esuls of 


@ eftorts of the plaintiffs, the partnership, 


likewise to the extent chat 
tc prosper, 
unluvorably affecte 
In the lighe of . adaitced facts, 


ad maticre of baw chac plaincic 


ae 


Mel latstvone | 
Che Pee at Py 


ta” 


SO 


=x 


—_—— or Sr 


ccc. gemmenemmencite momen tart 


ac it is neta contract, transac 
? 


or scheme whereby a person invests his money in a common 


e and is led to expect profits solely from the 
i 
efforts of the promoter or a third person. ..." (Emphasis 


added} e : fl te 
The plaintiffs rely to some extent upon their conten~ 
: : 


tion that the executive committee hac pervasive pcwer to con- 
* b] 


duct the affairs cf Newburger, Loeb and Company to the | 
exclusion of the other general partners and that any authority 
exercised by the plaintiffs was specifically authorized by 
that body. The executive committee, however, is the managing 
body designated by the general partners in the partnership 


: 
agreement, and as such have been delegatec rather broad 


{ 

| 

| 

| 

| 

| 
powers. But this does not detract from the face that the 
earnings of the partnership depend upon the efforts of the | 
plaintiffs and the other general partners who are engaged | 
in carrying on the business of the partnership. 

Holding, as we do, that the interest ia the 
partnership is not a'Security",it becomes unnecessary to 
discuss or decide whether the non-waiver provisions of 
€ 4 of the 1933 Acc [15:U.S.C. § 77n) or § 29 of the 1934 
Act [15 U.S.C. 78ce(a)] are applicable. 

. We hold, therefore, that this court has no juris- 
diction over the subject matter alleged in counts 1 and 2 

Since diversity has been alleged, this court doe 
have jurisdiction over the three remaining counts ia the 
eGnnLdine. However, defendant has moved to stay the procecé- | 
inus on these counts on the ground that these causes Ox oe 
arc arbitrable under the written articles of partnership of 
Newburrer, Loeb: and Company and also under the the constitu- 
ticss ond rules of the Board of Governors of the New York 

Aen 


and Ascrican Stock Exchanges. Even though we assume (but we 


aie 


ge 


ger ce RR TT 


the constitutions and 


ne New York and American Stock Exchanges do. Ali 


parties here are either members or allied members wi 
: * | 
eaning of § 1351, Article VIII, of the New York Stock 
1/ - 


Exchange constitution and all parties here are parene 
\ 


‘tems within the meaai 


1 


American Stock Exchange co 


| 


i 
1/ §1351 Controversies Arbitrated 
_Any controversy between parties who ar 


members, allied members, member firms or member corpozatio 

i 

‘ 
shall, at the instance of any such party, and any controversy 
member or member 


ta 


a non-member and a member or allied 
i 
‘3 ) 
firm or member corporation arising out of the business 
i 


o£ such member, allied member, member firm or member corp- 


oration, or the dissolution of a member firm or member 


shall, at the instance of such non-memoer, be 


sub:aitted For arbitration, in accordance with the provisicss 
? 2 


Governors. 


of the Constitution and che rules of the Board of 


Duty to Arbitrate 


= 


Members, member firms, partner 
sex corporations and officers’ of member 


tions shall arbitrate all controversies arising in con 
wich their business between or among themselves or between 
them and their customers as required by any customer 


agreescat ‘or, in the absenee of a written agreencnt, 


customer chooses to arbitrate.?T 


. 


fAmencdnencts. 


r amended effective June 1, 1970. 


Viset...e 


es E 
| cae 771 
' For the reasons hereinabeve set forth, counts one 
and two are hereby dismissed and all proceedings in counts 
| 


three, four and five are stayed, pending arbitration in 


5 
accordance with the rules of the New York and émerican 
d 
Bs ts: 
Stock Exchanges. 4 


a 


a 
order: 
~ * 


\ Actorneys for the defendant shall prepare appropziate 


‘DATED: ‘August YA “4972. oe oe 
Po 


Peep. 3 W. CURILS 


ited States District Judge 
er] 
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NEW YORK STCCK EXCHANGE, INC. 


ES 


In the Matter of the Arbitrati..: Between 
CHARLES SLOANE and FRED KAYNE, 


Claimants 


ARLES H. GRCSS, 


We, the undersigned, being the ar 
selected to hear and determine @ matter in 
-yeen the above-mentioned claimant end ct 


paccies on April 24, 1972 and 
respectively; 


And having hears anc c 


the parcies, atve decidcd and 
sim of the claimant 5c and & 


a = ee 


that the costs. $2880.00, be anc hereby 
assessed against the claimants. 


i 


; P 
New York 


| 
; 


e - Ys 


Ma} , 1974 , before ne pec- 
sonaliy =< Warner G. Cosgrove, Jr. to me known aad 
Known to we to be the indiviaual described in and weno executed 
the foregoing instrument, and he duly acknowledged to me chat 
he executed the same. 


NORRIS, JR. 


ESWARID Yi. tet 
wit how York 
ay 


No-ar, Pubic, Stace of 
Nu. 31 4512853 - New York Cau 
Term Expires March 30, 198 . 


STATE OF NEW YORK 
COUNTY OF NEW YORK 


On this 7th day of neg | 5 1974 , Sefore me per- 
sonally appeared Lawrence Eisele to me known and 
known to me to be the jadivédual described in and who executed 
the foregoing instrument, anc he duly acknowledged to me that 
he executed the same. 


RK 
R 


+t 
Lied 


NEw 20 
NEW YO 


On this 7th day of “a , 1974, before me per- 
sonally appeared 4%. Thomas Melly to me known and 


’ 


<newn to me to be the individual described in and who executed 
the foregoing instrument, and he duly acknowledged to me that 
he executed the same. 


IONARD ve 
Watac; “or 


fic. 31-5 2GE5 * NN 
Term Sapircs waren x 29 .tare = 
STATE OF NEW YORK > sh.: 
COUNTY OF NEW YORK ) 


On this 7th day of May , 19 74, before me per-, 
scnally appeared William J. Stoutenburgh, Jr.co me known and 
known to me to be the individual described in and who executed 
the foregoing instrument, and he duly acknowledged to me that 
| he executed the seme. 


SUNS TG 

Mricty Fees. Se 
No. 21-452-S2e - 

Term Sxg.res tdar 


a York county. 
ch 30, 19... 


TATE OF NEW YORK 
COUNTY OF NEW YORK 


On this 7-p, day of May » 49 74, before me per- 
sonally appeared. Gecrge T. Thomson to me known and 
known to me to be the individual described ir. and who execuced 
the foregoing instrument, and he duly acknowledged to me that 
he executed the same. 
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MARTIN C.BARELL 60 EAST 42%" STREET AUSTIN 0. G-.aHAM | 
JUSTIN M. GOLENGOCK BENJAMIN |. SILVER 
SEYMOUR RLEINMAN NEW YORK, N. ¥. 10017 : cagnaaen «wane 
CONALOD GO SHACK —- MICHAEL # LAZAaUS 
MARVIN &. TEPPER 212-986-3300 paseo 
HENRY C. SHAYS ae" MICHAEL C. SLBERBERG 
ARNGAG SAYNON CABLE: "GCLEGAL” : LOUISE £. DEMBECK 
LRONARO W. WAGMAN JOEL A. FEERST 
NORMAN J. MENTLL ae — 
BEANARO 4. GG.OFLUSS a geeune ate 
ARTHUR M.HANOLED HARVEY SCHWARTE 
ROBTRT M. GIRNBAUM STEPHEN M.RATHROPF 
STEVEN m. PRANNes po cnpegee 
ARTHUR C. SILVERMA COWARD O. TANENHAUS 
CHARLES ZALAZNICK JEROLO S. YALE 
SAM W. GALOWITZ pannel sone 
PETER ROTHENGERG ROBERT J. SHANSKY 
OAVIO A. MANOEL March 2 9 ’ a 97 4 MICHAEL 3S. MULLMAN 
JEFFREY N. SIEGEL paca . poke 


RUDOLF CALLMANN CHRISTINA @.LEE 


COUNSEL 


Mr. Charles Gross 
32 The Intervale 
Roslyn Estates, New York 11516 


Re: Kavne & Sloane v. Gross 


Dear Charles: 


‘T am writine 1 Jud's absence concerning a revised estimate 
of ovr legal fer cnrough the conclusion of the New York Stock | 
Exchange arbitration in connection with the matters set forth in 
.Jud's letter to you of December 19, 1973. In that letter, he 

estimated that our fee would in no event be less than $25,000, 
and made note of the fact that if fees were to be based on our 

regular time charges, such fees through November 30, 1973 had 

already totalled $40,251. Jud explained why our final fee would 

be less than time charges. 


On checking our records, it is noted that time charges 
through February 28, 1974 now total $58,641. Arthur Silverman 
estimates that such charges through the end of the arbitration 
will be approximately $68,000, reflecting the March hearings, 
and the preparation for and attendance at the April hearings. 
These figures demonstrate the enormous amount of work which, as 
you know, has been required to properly prepare for the defense 
of the claims against you and to disprove what you have always 
asserted to be false charges. 


I adv’se you that under all the circumstances, our fee will 
not be less than $33,900 and may be more. f know that this seems 
like an extraordinary amount to you, but in actuality it is 
approximately one-third of the claims for out-of-pocket damages 
which have been asserted against you, and will be less than one- 
half our anticipated time charges at our regular hourly rates. 
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Mr. Charles Gross . March 29, 1974 


You have heretofore paid to our firm the sum of $8,500 
for fees in connection with this matter, “eaving a balance due 
and owing which is and will be not less than $24,500. You have 
also paid to us, to date, out-of-pocket disbursements totalling 
$2,070.98. There is $44.60 remaining due to us for disbursements. 


Sincerely, 


en oe 


Donald D. Shack 
DDS/pm 
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August 25, 


All General Partners 


Mr. Fred Kayne 


In order to give all General Partners a complete briefing 

on Newburger, Loeb & Co. I have scheduled a special meeting of 
the General Partners to be held on September 3rd, 1970 at 4 P.M. 
at the law office of Finley, Kumble, Underberg, Persky & Roth. 


Mr. Robert S. Persky is our attorney and the meeting will be held 


in the main Law Library on the eighth (8th) floor. This meeting 
will be mandatory and everyone should be present and on time. 


Pred LY f 


Thank you. 


U7? Maden @ Q Si 


For (dor?, 


7) PL CaaiSTB 
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DEFENDANTS’  .iIBIT SSS. 
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


NEWBURGER, LOEB & CO., INC. as 
assignee of Claims of David Buckley 
and Mary Buckl«y, 


Plaintiff, 
-against- 


CHARLES GROSS, MABEL BLEICH and 
GROSS & CO., 


Defendants, 


NEWBURGER, LOEB & CO., a New York Limited 
Partnership, ANDREW M. NEWBURGER, ROBERT 
L. NEWBURGER, LEO STERN, ROBERT L. STERN, 
RICHARD D. STERN, JOHN F. SETTLE, HAROLD 
J. RICHARDS, SANFORD ROGGENBURG, ADOLPHUS 
ROGGENBURG, NED D. FRANK, ALEX AIXALA, 
FRED KAYNE, ROBERT MUH, PAUL RISHER, 
CHARLES SLOANE, ROBERT S. PERSKY, FINLEY, 
KUMBLE, UNDERBERG, PERSKY & ROTH, a 
Partnership, and LAWRENCE J. BERKOWITZ, 


Additional defendants 
- on Counterclaims. 


- 


71 Civ. 685 


NOTICE OF MOTION 
FOR SUMMARY 
JUDGMENT (On 
Behalf of 


Alex Aixala) 


PLEASE TAKE NOTICE that, upon all the pleadings and 


proceedings heretofore had herein and the affidavit of ALEX 


AIXALA sworn to the 28th day of June, 1972, and the annexed 


statement in accordance with Rule 9(g) of the General Rules of 


7 


this Court, the undersigned will move this Court at a motion 


part theresf, to be held in Courtroom 506, United States District 


Courthouse, Foley Square, New York, New York on the 25th day of 


July, 1972, at 10:00 o'clock in the forenoon of that day or as 


DEFENDANTS’ EXHIBIT SSS. 
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRI“T OF NEW YORK 


NEWBURGER, LOEB & CO., INC. as 
assignee of Claims of David Buckley 
and Mary Buckley, 


Plaintifé£, 


~against- 
~“, 
CHARLES GROSS, MABEL BLEICH and 
GROSS & CO., 


© oon 


Defendants, 
NEWBURGER, LOEB & CO., a New York Limited 
Partnership, ANDREW M. NEWBURGER, ROBERT 
L. NEWBURGER, LEO STERN, ROBERT L. STERN, 
RICHARD D. STERN, JOHN F. SETTLE, HAROLD 
J. RICHARDS, SANFORD ROGGENBURG, ADOLPHUS 
ROGGENBURG, NED D. FRANK, ALEX AIXALA, 
FRED KAYNE, ROBERT MUH, PAUL RISHER, 
| ‘CHARLES SLOANE, XOBERT S. PERSKY, FINLEY, 
KUMBLE, UNDERBERG, PERSKY & ROTH, a 
Partnership, and LAWRENCE J. BERKOWITZ, 


Additional defendants 
on Counterclaims. 


STATE OF FLORIDA ) F 


COUNTY OF DADE ) 


1. I reside at 1221 Venetian Way, Miami, Florida and 


‘“tcgm a Gefendant in the above named action. 


hen the ground of 


oe 


oe 


A motion for dismissal 
lack of jurisdiction is currently pending on my 


‘sh eee and on behalf of the other additional defendants on the 


counterclaims, and plaintiff in ‘this action. 


ALEX AIXALA, being duly sworn, deposes and says: 


event that motion should not be granted as to me, as ; alternative 


However, 


71Civ. 685 


AFFIDAVIT IN 
SUPPORT OF 
SUMMARY JUDGMENT 
ON BEHALF OF 
ALEX AIXALA 


in the 
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relief I ask that summary judgment be granted in my favor. 


2. I sxeside in Miami, Florida and am engaged in the 
= te ig ‘ F 


be eee ee LCL AOS CR » 


doing of business in that City. Sometime during the Summer of 


1970, I was introduced by mutual friends to Robert Persky, Esq., 


of the law firm of Finley. .wble, Underberg. Persky and Roth. 


Mr. Persky was introduced to me as an attorney of ability and 


integrity. 


3. In December, 1970, I had occasion to be in New York 


ee ree a ne EE RR I 


and had lunch with Mr. Persky. At that time Mr. Persky discussed 


with me whether I would be interested in loaning $1,000,000 


dollars to a corporation to be formed to operate a New York broker 


2 


age house. The terms of the transaction weze outlined to me by 


ee 


Mr. Persky. 


oe Briefly, those terms were that I could make a loan of 


RP en ean 


capital in thet amount by pledging securities having such a value 


with my continuing to receive dividends on said stock, as well as 


Si = - ere nt nent 5 


interest with respect thereto. My loan would also have a priority 


to other lenders. I would also be entitled to buy a then unspeci- 
fied number of shares of the non-voting common stock of the new 


status in that I would be a subordinated lender having priority a 
corporation to be formed, at a price of five cents per share. 
5 Hy 


5. As outlined to me at that time I was aware that such 


seen 


an investment had substantial risk aspects. Nevertheless, my 


financial sciuation at the time was such that I was prepared to 


E 


approximate amount in exchange for interest at a fixed rate on 
said amount and the right to buy shares of stock in Newburger, 


Loeb & Co., Inc. 


4. On February 11, 1971 Aixala consummated the fore- 
going transaction and as part thereof received 210,000 shares of 
the non-voting common stock of Newburger, Loeb. No change has 


occurred in this situation as of the present time. 


5. The foregoing constitutes the total involvement 


of Aixala in the situation alleged in the complaint. 


| 
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make this investment. Thus, in addition to other assets, I had 


approxinaty? $1,000, 000 of Bacardi stock avakiseke for such 


investment purpose. Then, and now, I had every faith and con- 
fidence in the ability of Mr. Persky. Accordingly, I told Mr. 
Persky during the course of that luncheon conference that I would 


make available $1,000,000 in the form of said Bacardi stock as a 


loan to the new corporation to he formed pursuant to the above 


6. In January, 1971, I forwarded to Mr. Persky a power 


of attorney authorizing him to execute necessary documents on my 


behalf to consummate this transaction. Subsequent to February 


terms. Short]y thereafter I returned to Miami. | 


ll, 1971, I was advised that the transaction, as outlined to me 


-by Mr. Persky, had been completed. I arranged to have the neces- 


+ Aste 


1s BS sragent I continue in my status as a lender to 


| 
| 
{ 
1 
| 
| 
sary transfer of Bacardi stock made. ; | 
. _|| Newburger, Loeb & Co., Inc. and as the holder of 210,000 shares | 


of the non-voting stock in that Corporation which ° purchased at 


five cents per share on February 11, 1972, pursuant to the origi- 


nal agreement as outlined to me by Mr. Persky. 


8. Apart from caual meetings with various personnel 
of Newburger, Loeb & Co., Inc., subsequent to February ll, L971, 


that is the total extent of my involvement in this matter. 


9. At no time did I have any connection with the 


Newburger, Loeb & Co. partnership. Thus, I was not a partner nor 
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a subordinated lender in that entity; I was not an employee of 


that entity; I did no business with that entity. At no time 
dia I ever meet with, or have any contact with Charles Gross, 


Mable Bleich, Jeanne Donoghue or Gross & Co. The first time 


| 
| 
| 
| 
| 
| 
| 


that any of these names came to my attention was when I received 


copies of the pleadings in this action. oo 
10... i am advised that in the moving papers submitted 

by the Gross defendants I am characterized as a “promoter” of | 

Newburger, — & Con, Inc. I deny that allegation categorically. 


The sole extent of my involvement in that Corporation is as an 


investor as hereinbefore set forth. 


‘di. The allegations of impropriety and wrongdoing in the: 


| 

! 

| 

| 

+ ries: | 


spire with anyone. At no time did I commit any unlawful, wrong- | 


Amended Answer and Counterclaims insofar as I am concerned, are 


totally untrue and ee of any merit. At no time did I con~ 


ful or improper act. 


By reason of the foregoing, I ask that summary judgment | 


be granted in my favor. 


x 
4 
s 


Signed and Sworn to before 
me this 28th day of June, 1972. 


(¢ —________— 


| | 

| 

Notary Public a 
o 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


NEWBURGER, LOEB & CO., INC. as 
assignee of Claims of David Buckley 
and Mary Buckley, 


Plaintif£, 
-against- 


CHARLES GROSS, MABEL BLEICH and 
GROSS & CO., 


Defendants, 


NEWBURGER, LOEB & CO., a New York Limited 
Partnership, ANDREW M. NEWBURGER, ROBERT 
L. NEWBURGER, LEO STERN, ROBERT L. STERN, 
RICHARD D. STERN, JOHN F. SETTLE, HAROLD 
J. RICHARDS, SANFORD ROGSENBURG, ADODPHUS 
ROGGENBURG, NED D. FRANK, ALEX AIXALA, 
FRED KAYNE, ROBERT MUH, PAUL RISHER, 
CHARLES SLOANE, ROBERT S. PERSKY, FINLEY, 
KUMBLE, UNDERBERG, PERSKY & ROTH, a 
Partnership, and LAWRENCE J. BERKOWITZ, 


Additional defendants 


on Counterclaims. 


ee 


x 


DEFENDANT, DEP'S 
STATEMENT OF 
MATERIAL FACTS 

NOT IN DISPUTE 
(PURSUANT TO RULE 
9(g) OF THE GENERAL 
RULES ] 


| 
| 
| 
| 


1. ALEX AIXALA (“Aixala"), named herein as an addi- 


tional defendant on counterclaim, resides in Miami, Florida. 


2. At no time did Aixala have any connection or 


dealing with the partnership of Newburger, Loeb & Co. either as 


a partner, creditor, employee or in any other manner. 


3. In December, 1970 Aixala, during the course of a 


conversation with Robert Persky, agreed to lend $1,000,000 to 


Newburger, Loeb & Co., Inc. in the form of Bacardi stock in that 


EF 795 
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soon thereafter as counsel can be heard, as and for alternative 


relief, for an. order granting ALEX AIXALA, summary judgment pur- 
suant to Rule 56, Federal Rules of Civil Procedure, on the ground 
that there is no genuine issue as to any material fact, and that 
defendant is entitled to judgment - a matter of law, and for 
such other and further relief as to the Court may seem fit and 


proper. 


. Dated: New York, New York 
June 28, 1972 


Yours, etc., 


SS . 
Herbert F. Roth, 
a member of the firm of 
a oy ? FINLEY, KUMBLE, UNDERBERG, 
: PERSKY, ROTH & GRUTMAN 
Attorneys for ALEX AIXALA 
an additional Defendant on 


Counterclaims 
‘ : Office & P. O. Address 
ie 477 Madison Avenue 


(212) 371-5900 


: GOLDEN, WIENSHIENK & MANDEL, ESQS. 
Attorneys for Defendants 
CHARLES GROSS, et al. 

10 East 40th Street 
New York, New York 10016 


RICHENTHAL, ABRAMS & MOSS, ESQS. 
Attorneys for NEWBURGER, LOEB & 
-CO. and "additional defendants” 
122 East 42nd Street 

New York, New York 10016 


§ 
| 
t 
| 
: 
New York, New York 10022 
| 


pr ah SEN an A AE TL EEG 


en mae 


HART & HUME, ESQS. 
a Attorneys for Defendants 

i ROBERT S. PERSKY and FINLEY, 
KUMBLE, UNDERBERG, PERSKY & ROTH 


Get _.-nca-onthchainanun thant Eeolithoth Wh katate oolediaits heh Dancemmmaaaee 
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MEMORANDUM Deve... January 25, 1971 Kd. 


*+AseeereeneensmewaseteesnesseeensnmennernsTeesensncelenestecrenes ce 


From..William S. Friedman oo priticnancensete <P... See”. 92 5: ene 


ISSUES : 


1. Does Newburger,Loeb & Co., a New York limited partnership, 
have the authority under state law to transfer all of its assets to 
Newburger, Loeb & Co., Inc., a Delaware corporation, where the corpo- 
ration assumes only the known scheduled liabilities of the limited 
partnership? Yes, 


t 


2. If Newburger, Loeb & Co. is or will be rendered insolvent 
by the proposed transaction, does the transfer of its assets con- 
stitute a fraudulent conveyance within the meaning of §§271 and 277 


of the New York Debtor and Creditor Law? Yes. 


3. Is the consent of all of the limited partners of Newburger, 
Loeb & Co. to the transfer of assets required where the limited part- 


ners have all given notice of an election to withdraw? Yes. 


DISCUSSION: 


1. It 4s Hornboek law that a partnership has the same right 
as an individual to make a bona fide disposition of its assets, even 
if such disposition will render the partnership incapable of continu- 
ing its business. N.Y. or §260. No express or implied power to 
sell the assets is required in the Articles of Partnership which each 
limited partnership is required to file. The power to sell the prop- 
erty of a limited partnership is an inherent power that every limited 
partnership has, subject only to the laws protecting the rights of 


creditors and the restrictions, if any, which may appear in the Articles. 
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New York's Partnership Law requires somiyx that a disposition of 
the property of a limited partnership which would make it "impossible 
to carry on the ordinary business of the partnership" be consented to 
or ratified by all of the limited partners. McKinney's Partnership 
Law §08. Tne New York Partnership Law clearly does no Fovonbet 
PED aR contemplated by Newburger,Loeb & Co. ("“Newburger"). 
Article 6 of the U.C.C. governing bulk sales is in no way appli- 
cable — the proposed transaction. Newburger is not subject to this 


Article which applies only to those enterprises "whose principal busi- 
ness is the sale of merchandise from stock". U.C.C. 6-102(3). The 


official comment to the above subsection states, in part, that 


Newonofers of investment securities are rot cevered hy the 

Article, nor are transfers of money, accounts receivable, 

chattel paper, contract rights and negotiable instruments ..." 
Furthermore, Article 6 specifically exempts transfers “to a new busi- 
ness enterprise organized to take over and continue the business" 
where the debts of the transferor are assumed and the transferee re- 
ceives nothing “except an interest in the new enterprise junior to 


the claims of creditors". U.C.C. §6-103(7) 


The resignation of Charles H. Gross as a general partner of 
Newburger does not affect the power or authority of Newburger to 


enter into this transaction. Section 109 of the Partnership Law 


provides 
‘ ra 
"(t]he retirement, death or insanity of a: general partner 


dissolves the partnership, unless the business is continued 
by the remaining ganeral partners 


DEFENDANTS' EXHIBIT TYT. 


E 
(a) Under a right so to do stated in the certificate, 
or 
(b) With the consent of all members. 
The Newberger Articles of Partnership provide that the "death, 


adjudication of incompetence or withdrawal of a General Partner 


shall not terminate the term of the partnership ’ 


Newburger, Loeb & Co., Restated Articles of Limited Partnership 
eee tee Fartnersnip 


$2.1, 


2. The fact that all the assets, but probably not all the 


liabilities, are being transferred to or assumed by the Corpora- 


tion does not per se render the transaction invalid as a fraud 


on creditors. Section 277 of the New York Debtor and Creditor 
Law provides that 


"Tejvery conveyance of partnership Property and every 

partnership obligation incurred when the partnership is 
or will be thereby rendered insolvent, is fraudulent as 
to partnership creditors, if the conveyance is made or 
the obligation is incurred 


> 


eeee 


(b) To a person not a partner without fair consid- 
eration to the partnership as distinguished from con- 
Sideration to the individual partners," 


The solvency or insolvency of a limited partnership is determined 


by adding the probabie present net worth of each general partner 


and the amount, if any, of unpaid subscriptions from the solvent 


798 
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limited partners to the present salable value of the partner- 
ship property and subtracting therefrom the probable liabilities 
of the partnership. McKinney's Debtor and Creditor Law, §271. 
It is apparently unclear whether Newburger is insolvent, as de- 
fined above, at the present time or will become so should the 
transaction be consummated. If Newburger is or becomes insol- 
vent the deal is a fraudulent conveyance as to partnership 
creditors, unless Newburger, apart from the individuals having 
an interest in Newburger, does in fact receive fair considera- 
tion for the transfer of its assets. The "consideration" 
inuring to the partnership is the assumption of scheduled li- 
abilities in return for which all assets are to be transferred. 
The assumption of bona fide debts and liabilities clearly con- 
stitutes something of value in this context. 37 C.J.S. §153. 
The question is whether the total liabilities assumed is "fair" 


in reference to the assets transferred, 


In Leventhal v. Spillman, 234 F. Supp. 207 (S.D.N.Y. 1964) 
‘aff'd. 362 Fed 264, the transfer by an insolvent of all his assets 

used in business to a newly-formed corporation in exchange only 
for the assumption by the Corporation of all of the insolvent's 
business liabilities standing alone was found not to be a fraud- 
ulent conveyance where the liabilities assumed exceeded the 
assets transferred and the corporation also received a loan from 
the wife of the insolvent transferor. This case seems very much 
in point since a condition precedent to Newburger's obligation 
is the purchase of a specified amount of common stock by Messrs. 


Muh, Risher, Kayne and Aixala. See, Agreement, dated December 
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.31, 1970, Article 7(e). 


E 


It may also be Significant that although Newburger is 


transferring all of its asséts, it is not leaving itself 


"completely denuded". The personal wealth of each of the 


general partners is still available to satisfy the claims of 


those creditors, if any, whose liabilities are not assumed, 


To the extent that this may be a good business deal for those 


artners, it max also prove beneficial to the "unscheduled 
p 5 


creditors" whose chance of finding a solvent partner is in- 
creased by the fact that any consideration received by the 


general partners may be available to satisfy his Claim. 


Cr. Freedman v. Baron Rott & Samuels. Inc., 31 App. Div. 24 
SAMUELS. Inc, 


610, 295 N.y.s. 24 874 (1st Dept. 1968) where the court ques- 


tioned a transaction which completely denuded a corporation of 


its assets in return only for the assumption of its obligations, 


holding that whether or not the assumption of liabilities by the 


transferor corporation is fair consideration depends in part on 


the value of that Promise and presents a triable issue of fact, 


While the corporation's promise to pay the scheduled li- 


abilities of Newburger may constitute fair consideration that 


issue cannot be determined from the draft of 


it depends on an evaluation of the actual assets and liabili 


being transferred, 


the Agreement since 


ties 
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If the transaction is a fraudulent conveyance, §§278 and 
279 of the Debtor and Creditor law-set out the rights of credi- 
tors with matured and unmatured Claims, respectively. A matured 
creditor may either have the conveyance sét aside to the extent 
necessary to satisfy his claim or disregard the conveyance and 
levy execution directly on the assets conveyed. A creditor 
with an unmatured claim may commence a proceeding in court 
and the court may (i) restrain the abt ai (ii) appoint 


the conveyance as ay 
@ receiver, (iii) set aside/the circumstances /requires. 


If Newburger is insolvent, regardless of the relative 
value of the liabilities assumed and the assets transferred 
the transaction would constitute a preference as to any un- 
scheduled creditor, and, in the event trat Newburger enters 
bankruptcy within four months of the tra.saction, it could be 
set aside, by the receiver or trustee in bankruptcy. A prefer- 
ence does not per se constitute a fraudulent conveyance. If 
there is no intent to hinder or delay any creditor and if fair 
consideration is received by Newburger, the unscheduled credi- 
tor may simply be left out in the cold unless there is some 
fact in the transaction which constitutes a fraudulent intent. 
See 2 Rowley on Partnerships §58.9. In New York 

“only a little more than the bare preference will 

suffice to tip the scale against the transfer, and 

that 'little more' can be a formal defect." Leventhal 

Vv. Spillman, supre. 


Where fair consideration was found, the transfer by an insolvent 


individual was nevertheless held to be a fraudulent conveyance 


where the assets were not transferred for the unrestricted 


Sf 


7. 
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. benefit of the creditors. The ultimate holding in Leventhal 


was that 
“where intended preference is present, there can be 
no reservation to the transferor or to a third party; 
such third party intervention brings no Privilege of 
retention based on new value where the whole Scneme is 
designed to prefer one class of creditor and preclude 
the rights of another class." 234 F. Supp. at 212. 
Under this strict rule, it is quite possible that ifr Newburger 
is insolvent, the transaction constitutes a fraudulent convey- 
ance as to any unscheduled Creditor since the transferor corpo- 


ration is to enjoy a privilege of retention. 


Nevertheless, it is still possible to distinguish the 
Newburger vransaction from that involved in Leventhal. First 
of all, in Leventhal the transferor assumed only a small part 
of the insolvent transferee!s liabilities while accepting pt oles 
great bulk of his assets. In our case, known liabilities are 
being assumed and only unmatured and contingent liabilities, 
which Newburger only assumes it has,are not being assumed. 
Furthermore, in Leventhal, the whole transaction was a scheme 
to retain "salvageable values" in the transferor corporation 
for the ultimate benefit of the transferee by excluding his 
business assets from the reach of his non-business creditors. 
In the Newburger transaction, on the other hand, there is a 
Sound business reason,which resounds ultimately to the benefit 
- Of the great bulk of creditors, for the transferor to refuse to 


assume the unscheduled liabilities, since there is no reasonable 


way in which the totel amount of such liabilities can be ascer- 


DEFENDANTS‘ EXHIBIT TTT. 
tained, If insistence on a total assumption would make the 
transaction impossible, all the creditors would suffer while 
if the deal goes through, the unscheculed creditors Still have 
the general partners unlimited liability to G0 against. By 


to 
analogy/the "failing-company doctrine” of anti-trust law, if 


Newburger is responding to a business necessity and the unsched- 
uled creditors are left out in the cold only for business rea- 
sons, the transaction may pass muster, In Leventhal the 

stock in the transferor corporation was all owned by the wife 

of the insolvent transferee, so that the going concern value 

was insulated from t... creditors whose liabilities were not 
assumed. This element is totally lacking in Newburger, 

All the consideration going to the general partners will be 
availiable to the unscheduled creditors tisfy their claims 
if and when they mature. Furthermore, in Leventhal a cless 

of creditors - business creditors - -ere preferred while non- 
business creditors were left out. In Newburger no class of 
creditors are discriminated against for any ulterior motive - 
all known creditors of whatever type are assumed and unknown 
creditors left out. For the above reasons there is at least a 
possibility that the transaction will not be found to constitute 
a& fraudulent conveyance even if Newburger is insolvent, providing, 
of course, that fair consideration is given by the transferee 


corporation. 


3. The New York Limited Partnership Law expressly requires 


"the written consent or ratification by all the limited partners" 


_ DEFENDANTS ' EXHIBIT TTT. 


to the proposed transaction. §98, McKinney Partnership Law, 


ajority or even an extraordinary majority are insuf- 


supra. Am 
ficient and there are no provis 


f the dissenting limited partners. The dissent of 


ions as in the BCL for appraisal 


and puy-out oO 


even one limited pertner is sufficient to deprive Newburger of 


the authority *o consummate the transaction. 


in this section as a word of art. It is 


Consent is used 


permissible for limited partners to give their prior written 


consent to the extraordinary sale of all the assets of the part- 
{ 


nership before any such sale is contemplated and in total ignor- 


ance of the terms of any such sale. In real estate partnerships 
4t 4s common for the articles of partnership to contain such an 
antomatic consent, usvelly on the condition that the terms of 


the transaction receive the evoress approval of Limited partners 


holding 2/3 to 90% of the Limited capital. The Newburger articles, 


however, contain no such provision and unanimity among the limited 
partners is therefore required. 


Two recent cases involving real estate syndications illus- 


trate the importance of the consent of the limited partners. In 


Executive Hotel Association V- Elm Hotel Corp., 41 Misc. ed 354, 


(Civin Ct. N.Y. city 1964), the sale of the 


ohs N.Y.S. ed 


partnership assets, in this case 4% leasehol*, by tne general 


partner without the consent of the limited p rtners wes nulli- 


fied because of the general partner's failure to obtain the 


consents of the limited partners. Wnile the case involved ele- 


; 
| 


' 
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ments of fraud and misrepresentation, the invalidity of the sale 
turned directly on the failure to meet the statutory require- 
ments of §98. In Mist Properties v. Fitzsimmons Realty Co., 

228 N.Y¥.S. 2d 406, Wo (Sp. Term Kings Cty. 1952) a provision 

in the articles of partnership granting the general partners 

the unqualified power to sell or convey all assets was upheld ° 


where there was no showing of fraud or over-reaching. The con- 


veyance was held to have been "specifically contemplated and 


provided for", 


The Newburger Articles of Partnership do not either ex- 
- pressly or by implication authorize the general partners or 
the Executive Committee to undertake this type of transaction, 
ane EXccutive Committee is given 

"full power and authority on behalf of all partners 

of this firm at any time and from time to time to 

manage the affairs and business of the partnership, 

to the exclusion of the other General Partners . ay 

Articles 4.3 

This authorization gives the Executive Committee only the 
authority the general partners have. It does not constitute 
"a consent or ratification of the Specific act by all the limited 
partners". The management of the affairs and business of the 
partnership is not so broad as to embrace a transaction "which 
would make it impossible to carry on the ordinary business of 


the partnership". 


In the Articles of Partnership the limited partners, except 


those acting as fiduciaries, appoint Robert Stern to act as 


td 
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their true and lawful attorney in fact 


"to make, execute; and deliver, acknowledge and file 
(1) certificates of limited Partnership . . . (i141) such 
other instruments as may be deemed desirable by the said 


attorney in fact upon the termination of the partnership. 
Articles $12.5 


This authorization does not obviate the need for the Signatures 


of all the limited partners on the proposed agreement either 
\ by its terms or by fair implication therefrom, 


The general partner authorized to act as attorney in fact 
for all the limited partners may do so only with respect to 
amendments to the’ certificate or on the termination of the 
partnership. The partnership does not terminate until December 
31, unless the general partners elect to sooner terminate pursu- 
aut to $$.1. maven in the event of termination, however, the 
language of §12.5 would not appear to constitute a "consent 


or ratification of the specific act" of the transfer of ait 


assets. 


The fact that all of the limited partners in Newburger 
have given notice of an election to withdraw their capital does 
mot obviate the need for their written consents even if their 
election was maa: tore than six menthe ago and Newburger is 
now obligated under its Articles of Partnership to return all 

-. Of their capital to them. See, Newburger Loeb & Co., Restated 
Articles §7.1(>). ‘The essence of being a limited partner is 
having capital at the risk of the business. Until that capital 


is in fact withdraw in accordance with the Partnership Law,~a 
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limited partner remains such, Unlike a general partner, a 


limited partner may not resign at will. Furthermore, &@ part- 
nership may not allow the withdrawal of a limited partner's 


contribution. 


"4f at the time, the assets of the partnership are not 


= 


sufficient to discharge partnership liabil 

sons not claiming as general or limit 

McKinney's Parinership Law §102(1)(b). 

The General Partners of Newburger do have the vignt to re- 
Quire the withdrawal from the partnership of any limited part- 
ner "upon a finding by the Executive Committee that such Limited 


Partner has conducted Himself 2. << contrary to the best inter- 


@sts of the partnership. Newburger Loeb & Co., Restated Articles 
aaa tes 


§7(2)(b). 


Assuming that the Executive Committee can make such a find- 

ing on the basis of a refusal of a limited partner to consent 

to the proposed transaction, the mere finding does not termin- 
ate the non-consenting limited partner's status &S such. He- 
would remain a limited partner at leust until his contribution 
was returned in ee a time when the partnership has suffi- 
cient property to pay all its liabilities ana the certificate 
or articles are amended to show the withdrawal of the limited 
partner and his contribution. McKinney's Partnership Law 
§105(1). 


Any limited partner whose election to withdraw was mede more 


than six months ago has the right to have the partnership dissolved, 


DEFENDANTS' EXHIBIT TTT. 
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I understand that all limited partners of Newburger have 

waived "without prejudice" any claim for repayment of their 
contribution until some time in February. Section 105(4) (b) 
grants a limited partner the right to have the partnership 
dissolved where the partnership property is insufficien+ for 
the payment of “other liabilities" and "the limited partner 
would otherwise be entitled to the returm of his contribution," 


Since the waivers were "without prejudice" it would seem that 


the limited partners have not waived their right to have Newburger 


dissolved, 


W.8S.F, 
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Draft of Transfer Agreement. 
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2. Transferor's Liabilities Assumed by Trans feree. 


Transferee agrees to assume all liabilities of the Trans- 
feror shown on its balance sheet as of December 31, 1970, 
as set forth on Schedule A attached hereto, all liabilities 
specifically set forth on Schedule A2, and all liabilities 
incurred by Transferor from December 31, 1970 to the 


Closing Date in the ordinary course of business. Except 


for the liabilities assumed hereunder, the Transferee does 


not assume any other liabilities of the Transferor including Pog ! 
but not limited to the liability of the Transferor and id 


any one of its members for federal, state and local taxes 


/ 


of any kind or nature. 


g 


x The Closing. The Closing of the transfer 
will take place at 10:00 A.M. on the 25th day of January, Laferlre} 
1971 at the offices of Finley, Kumble, Underberg, Persky 
& Roth, 477 Madison Avenue, New York, New York, or at such 
other adjourned date and place as shall be oe agreed 
| en in writing by the parties se achat: for this purpose, 
the limited partners of Transferor). Such date and time of 


t closing are herein defined as the "Closing". 


q 4. Transferor's Representations and Warranties. 
Transferor hereby represents and warrants that: 

(a) Transferor is a duly organized 
and validly existing limited partnership pursuant to 
Article VIII of the New York Partnership Law and has 


the power and authority to execute and deliver this Agree- 


ag Rett oe A AE Taste 


ment, the executicn of this Agreement is not in violation 
or contravention of the Restated Articles of Limited 
Partnership of the Transferor dated as of February 26, 1970 
er any other agreement to which the Transferor or. any mem 
ber thereof is a party or is otherwise charged; and said 
Articles of Limited Partnership are and on the Closing 
Date will be in full force and effect and since Febru- 

ary 26, 1970 to the date of this Agreement has not been 
amended, altered or modified in any way and between the 
‘date of this Agreement and the Closing Date shall not be 
amended, altered or modified in any way; 

(b) Transferor has good and market- 
able title in and to any of the assets transferred pursuant 
to Section 1 above free and clear of any liens, encumbrances 
and restrictions, except such as are expressly assumed 
hereunder as set forth in Schedule A. [ transferor has 
authority and power to transfer and assign all agreements 
and leases to be transferred pursuant to Section 1 above 


and will have obtained by the Closing consents where neces- 


sary to such assignment and transfer; | 


(c) Transferor has, and will have on 
the Closing, possession of the assets,/fyoperty and 


leaseholds to be transferred hereunder and no cther per- 


— 


son has or on the Closing Date will have any rights or 
possession or use or control of any part of the assets 


and Property transferred hereunder; 
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{d) Transfercr is not, and on the Clos- 


ing Date will not be, in breach or default of any of its 

material obligations under the leases (except for payment 

cértain rent), the clearing agreement with W. E. Hutton 
yas & Co., undensedeing Agreements) or other agreements assigned 

Q areas. 

ja under Section 1, all of which are set forth in Schedule B, 
i 

and, between the date of each of the aforesaid instruments 

and the date of this Agreement, Transferor has not entered 


into any amendment, modification or alteration of any of 


~S . 
— the leases, the clearing agreement, (u bn | greements / 
le ee a a ae ye 
pm bed 


or other agreements hereinabove referred to, except as A 
f j u”™ ei ‘] 
aa Specifically agreed to in writing and disclosed to poem 


(e) Transferor is not, and on the Clos- 


_ ee ee 


ing Date will not be, a party to any other material agreement 


other than the agreements set forth in Schedule B; and 
between the date of this Agreement and the Closing, 
a yrs Transferor will not enter into any other agreement other 
ae than in the normal and ordinary course of business without 
the prior written consent of Transferee; 
(£) Except as disclosed in Schedule Cc, 
there is no litigation, action, suit or administrative 
Proceeding pending or threatened against the Transferor 
which might materially and adversely affect the assets 


and business of the Transferor being transferred hereunder 


ne as 


- £13 


or which might interfere with the transactions contemplated ae 
by this Agreement; and 
(g) —_— as disclosed in Schedule A and A2 

attached hereto and made a part hereof, there are no lia- 

bilities or other obligations of the Transferor owed to 

either the New York Stock Exchange or the American Stock 

Exchange, including, but not limited to, floor charges and 

other amounts which are a lien on the memberships in each 
po exchange, and between the date of this Agreement 

and the Closing, all such liabilities will be discharged 

as they accrue unless the Transferee specifically agrees 


in writing to the contrary. 


5. Transferee'’s Representations and Warranties. 

Transferee hereby represents, warrants and agrees that: 

(a) Transferee is a corporation duly 
organized, existing and in good standing under the laws 
of the State of Delaware; 

(b) Prior to the Closing, Transferee 
will have taken all necessary corporate and legal 
action to authorize the execution, delivery and performance 
of this Agreement, and the execution, delivery and per- 
formance of this Agreement by Transferee and on the Closing 
Date will not be in contravention of Transferee's certifi- 


cate of incorporation or its By-Laws or any contract or 


. 


agreement to which Transferee is a party or subject. 
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6. Conditions Precedent to Transferee's E 
Obligations. Each and every oblication of Transferee to 
be performed on the Closing Date or thereafter, as the case 
may be, shall be subject to the satisfacti : orior thereto 
of the following conditions unless specifically waived in 


writing by the Transferee: 


~ 


(a) The representations and warranties 
made by Transferor in this Agreement shall be true on 
and as of the Closing Date with the same effect as though 
such representations and warranties had been made or given 
on and as of the Closing Date; 

(b) Transferor shall have. performed 


and complied with all of its obligations under this Agree- 


| 
ee 


ment which are to be performed or complied with by it 
rior to or on the Closing Date; 

(c) Transferor shall have delivered 
to Transferee a certificate of the Executive Committee 
of Transferor certifying in such detail as Transferee may 
specify the fulfillment of the conditions-set forth in 
this Section 6; 

(d) Transferee shall have received 
from counsel for Transferor a written opinion dated as 


of the Closing Date addressed to Transferee and satisfac- 


tory to Transferee's counsel in form and substance as 


ad ie o the power and authority of Transferor to enter this 


ty 
ye 


\y 


Agreement and consummate the transactions contemplated E 8 4 5 
hereby; 

(e) All proceedings to be taken in con- 
nection with the transaction contemplated by this Agree- 
ment, and all documents incident thereto, shall be reason- 
ably satisfactory in form and substance to Transferee; 
and Transferor shall have made available to Transferee 
for examination the originals or true and current copies of 
all records and documents relating to the business and affairs 
of Transferor which Transferee may request in connection 
with said transaction; 

(f) There shall have been delivered 
to Transferee valid assignments of all leases, contracts 
and other agreements to be assigned and delivered 
hereunder, without material change in terms and 
conditions (except as provided in this Agreement), to- 
gether with all necessary consents to any such assignmerts 
endorsed thereon or attached thereto; 

(g) No investigation, suit, action 


or other proceeding shall be threatened or pending before 


any court or governmental agency which in the opinion Wd. 


of Transferee's counsel is likely to result in the 
restraint, prohibition or the obtaining of damages 
or othe~ relief in connection with this Agreement 


‘ or the consummation of the transactions contemplated 


eemdeteeslimaiementnal 


Co., dated February 26, 1970, (the "1970 Partners") (the "1970 


<a 
- L\* Agreement"), not disclosed by the Schedules attached 
iF\ 
ee hereto. 


(h) Whe transfer of the business, proper- 
ty and assets of Transferor in the manner contemplated 


by this Agreement shall have been 4 ly and validly au- 
pe ea 


» - “al — ans = ee tar 
the Transferor detedrahrs i a nd Transferor 


shall have delivered to Transferee evidence, in form satis- 


re 
i jin” 
factory to Transferee's counsel, of such authorization Ue 
tee Pt aad 
| w 
a and approval and of compliance with any other statutory pe : 
5 PAR 
and regulatory requirements for the valid consummation by iC Le 
ee ee ea “ 


by this Agreement; 


(i) Between the date of this Agree- 
ment and the Closing, there shall not have been any material 
adverse change in the condition, financial or otherwise, o 
of the business of the Transferor to be transferred under a 
this Agreement and there shall not have been any breach of — 


or default in the Transferor's obligations under or 


J 


its performance of the provisions of Section 8 of this 
Agreenent; 


(j) The transfer of the memberships on oS 


the New York Stock Exchange and the American Stock Exchange 


f } ; 
hereby,Lor-iin connection with any Claim against 1 Ps 
; a oR Peta E 6 
f 2 — I 
yd Transferor or the persons named @s General Part ars of Trans- : 
feror under the Articles of Partnership of Newburger, Loeb & — 


is Eee be SE ge me ee ee le : a, 
J ee Transferor and Transferee of the transaction contemplated ’ 


to stockholders of the Transferee shall have been approved 
by each of the Exchanges nr ane with their respec- 
tive applicable rules and regulations, and the documents 
evidencing such approval shall be delivered to the Trans- 
feree at the Closing; 

(k) At or prior to the Closing, the 
Transferor shall have changed its name-from Newburger, Loeb 
& Co. to any other substantially dissimilar en prior to 
the Closing, shall deliver at the Closing its written authori- 
zation for the use in perpetuity of the name Newburger, Loeb 


& Co. and names similar thereto containing the name “Newburger" 


by the Transferee and the written authorization of Robert L. 


Newburger and Andrew M. Newburger to use said same and 
names similar thereto for the Transferee in perpetuity at 


the Closing; 


/() The Transferor shall oe at 
the Closing a written waiver executed by a majority in 
interest of its members of the non-competition provisions 
of paragraph 7.1(a) of the Restated Articles of Limited 
eacbnacuiin sé the Transferor in favor of all members of 
the Transferor who make a written request for such waiver 
to enable them to participate in the activities of the 


Transferee to the fullest extent; 


? 


(m) Transferor shall have ccoperated 
wath and aided Transferee in transferring from the employ 
of Transferor to the employ of Transferee all those 
registered representatives as to which Transferee gives 
Transferor notice that it shall employ them, such coopera- 
tion and aid te include all filings necessary or otherwise 
required by any securities or commodity exchange, the 
Securities and Exchange Commission, the National Associa- 


tion of Securities Dealers or any other administrative 


body to effectuate such transfer of employment; ‘ ae 
(n) Transferee shall have been approved 
Cog 
by the New York Stock Exchange and the American Stock / 
Nee a 
Exchange as a member firm, and shall have been registered ie 
An | 
B re 2 } \ \ : ee. 
as a broker-dealer with the Securities and Exchange eee Og 
Le \ 
Commission and all other necessary governmental agencies; 


¥ 
(0) There shall have been delivered tc * 


eer 


Transferee assignments, in form and substance satisfac- 


tory to counsel to Transferee, by Transferor, smemunee= 
—— 
oe 


&, : : eam Of Any "back office" 
See ree = Biepebupemsmenecnt a 


recoveries and claims /applicable to the period January 
1, 1957 to date, net of expenses, counterclaims, set- 


offs and third-party claims with respect to back office 


perations (collectively "Set-offs"). I£ Set-offs are paid 


y Transferor and not ctherwise recouped, Transferee shall 


4(f epay to Transferor an arount equal to such unrecouped Set- 
1a 


ffs to the extent of net recoveries by Transferee. 


7. Conditions Precedent to Transferor's Oblica- 
a eS A ad 


ions. Each and every obligation of Transferor to be 


oer arr eee eee 


perfcrmed on the Closing Date shall be subject to the FE 
satisfaction prior thereto of the following conditions, 
unless specifically waived in writing by Transferor: 


(aj) Transferee's representations 


warranties contained in this Agreement shall be true rt 


and as of the Closing Date as though such representations 


and warranties were made at and as of the Closing 
Date; 

(b) Transferee shall have performed 
and complied with its obligations under this Agreement 
which are to be performed or complied with by it 
prior to or on the Closing Date; 

(c) Transferee shall have delivered 
to Transferor an opinion of Transferee's counsel, dated 
as of the Closing Date, satisfactory tc a in 
form and substance, as to Transferee's corporate existence 
and good standing and that the execution and performance of 
this Agreement have been authorized by the Board of Direc- 
tors of Transferee; 

(d) Transferee shall have delivered to 
Transferor certified copies of the reselution of its 
Board of Directazss authorizing the execution, delivery 
and performance of this Agreement, and the issuance of 


the securities and obligations required hereby; 


7. A. In addition to the items set forth in Para- 
graph 10, the following transactions shall take Place prior 
to closing: E 

(a) 8,000 shares of Bacardi Corp. shall 
have been deposited in a senior subordinated account 
with Transferee under a subordination agreement expiring 
no earlier than December 31, 1973; 


(5) Messrs. Robert Muh and Paul Risher (26 


shall have entered into employment agreements with ae 


Transferee commencing on the Closing Date and terminating 
December 31, 1972. Such employment agreements shall 


provide for salaries at the rate of $35,000 per year or 


commissions at the rate then paid to registered represent- 


atives, whichever is higher. Additional compensation may be 


granted to Messrs. Risher and Muh in any fiscal year pro- 
vided that the aggregate of all compensation paid to ian, 
does not exceed 16% of Transferee's net profits in each 
yea’ (before deduction of such compensation). 
: ie (ec) Fred Kayne shall have entered 
into an employment agreement with Transferee commencing 
the Closing Date and terminating December 31, 1972 whereby 
he is to be paid hy commissions at the rate then paid 
to registered representatives; 

(a) There shall have been delivered 
to Transferor, for delivery to Transferee at the Closing, 
(1) a three-vear note of Robert Newburser to Transferee 
in the amount of his capital deficit as at November 30, 


1970, secured by an assignment of any and all federal 


and state income tax refunds due or to te cue to him 


2 EY Ere er ere mer ea re meg 
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together with a power of attorney to Robert S. Persky, F 


or such other person as may be acceptable to the parties, 


as trustee, to collect same and turn such over to Trans- 


feree; (2) three-year notes of Robert L. Stern and Harold 


J. Richards to the order of Transferee in the amount of 
75% of their respective capital deficits as at November 
30, 1970, secured by assignments of any and ali federal 
and state income tax refunds due or to be due to them, 
together with a power of attorney to Robert S. Persky, 

or such other person as may be acceptable to the parties, 
as trustee, to collect same and turn such over to Trans- 
feree; and (3) a three-year note of Andrew Newburger to 
the order of Transferee in the amount of 75% of his capi- 
tal deficit as at November 30, 1970, secured by an assign- 
ment of the first $200,000, one-half of the next $100,000 
and three-quarters of any excess of any and all federal 
and state income tax refunds due or to be due to him, to- 
gether with a power of attorney to Robert S. Persky, or 
such other person as may be acceptable to the parties, as 
trustee, to collect same and turn such over to Transferee. 
The capital deficits shall be computed by Peat, Marwick, 
Mitchell & Co., which computation shall be final and 
binding: 


(e) The purchase of common stcck by 


Messrs. Muh,Risher,Kayne and Aixala as set forth below shall 


have been consummated. 


8. Conduct of i eillidiaie ts Business Pendinc 
los in Date. From and after the date of this Agreement | 
and until the Closing Date: 

(a) Transferee and its authorized 
representatives shall have full access during normal bus- 
iness hours to all properties, books, records, contracts 
and documents of Transferor, and Transferor shall furnish 
or cause to ke furnished to Transferee and its authorized 
representatives all information with respect to the af- 
fairs and business of Transferor as Transferee may re- 
quest; 

(b) Transferor shall carry on its bus- 
iness diligently and substantially in the same manner as 
heretofore and shall not make or institute any unusual 
or novel purchase, sale, lease, management, accounting or 
Operation; 

(c) Neither Transferor nor its members 


dvd IOs shall enter into any contract or commitment or engage in 


if 


{ g any transaction not in the usual and ordinary course 
2. Let 


Sige 


of business without the prior written consent of Trans feree; 


(d) Neither Transferor nor its members 


~ 


\ 


will sell or dispose of any assets, other than securities, 
with an original cost in excess of $100 without the prior 


written consent of either Muh or Risher; 


(e) Without the prior written 
consent of the Transferee, Transferor will not create 
any indebtedness, other than that incurred in the 
usual and ordinary course cf business, incurred pursuant 
to existing contracts disclosed in the Schedules 
attached hereto, or incurred pursuant to commitments per- 
mitted hereby, or that reasonably incurred in doing the 
acts and things contemplated by this Agreement; 

(f) Transferor and all property, 
real and personal, owned or leased by Transferor and 
its subsidiaries will be adequately insured against 
all ordinary and insurable risks; and all property shall 
be used, operated, maintained and repaired in a normal 
business manner; 

(g) Transferor will use its best © 
efforts (without making any commitments on behalf of 
Transferee) to preserve its business organization intact, 
to keep available to Transferee the present key officers 
and employees of Transferor requested by Transteree, and 
to preserve for Trinsferee the present relationships of 
Transferor and its members with customers and others 
having business relatiuns with them; 

(h) Transferor shall not do any act 
or omit to do any act, or permit any act or omission to 


act, which will cause a material breach of any material 
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contract, commitment or obligation of Transferor; 

(i) Transferor will duly comply with 
all applicable laws as may be required for the valid and 
effective transfer of the property, assets and business 
contemplated by this Agreement; 

(j) Transferor will furnish to Trans- 
feree all the information concerning Transferor required 
for inclusion in any statement or application made by 
Transferee to the New York and American Stock Exchanges 
and any governmental body in connection with the trans- 
action contemplated by this Bareanent, and Transferor 


represents and warrants that all such ae oEee ton furnished 


oo o Transferee for such applications or statements shall 


1 y, e true and correct in all respects without omission 
oe of any material fact to be stated to make the information 
not misleading; 

(k) It is understood and agreed that 
between the date of this Agreement and the Closing here- 
under, certain members of the Transferor are or may become 
shareholders, directors, officers or employees of the 
Transferee; that such members of the Transferor will con- 
tinue to function in their capacities as such in the normal 
and regular conduct of the Yransferor's business with all 


the rights, powers and duties as they presently hold or 


owe without any additional liabilities or obiigations E 

to the Transferor beyond those imposed upon them by the terms 8 22 
of the abovementioned Restated Articles of Limited Part- 

nership; and that no self-dealing, conflict of interest 

or other fiduciary duties shall be imputed or otherwise 

charged to them by reason of their continuing to function 
simultaneously as members of the Transferer and shareholders, 
directors, officers or employees of the Transferee between 


the date of this Agreement and until such time as they 


shall withdraw; 


(1) Risher, Muh & Co., Inc. will be 
retained by Transferor to assist its management, at the 


rate of $5,834 per month.’ The consent of either of Messrs. 


Muh or Risher shall be required for any expenditure or 


commitment in excess of $100. 


9. Issuance of Securities and Stock. The 


following securities and stock will be issued by Transferee 


at the Closing: 


(a) Subordinated convertible notes 
in such amounts as set forth in Schedule Cc, in the | 


aggregate principal amount of §$ (said amount 


being the 60% aggregate value of the securities and 


cash contributed by the limited partners of Transferor 
as at November 30, 1970 or December 31, 1970 as to se- 
curities still held or the amount realized (without commis- 


sions) if any such securities were sold between those dates, 


and unpaid interest to December 31, 1970). The princi- 


ewe ee a enenen 


pal of each of such notes shall be payable 50% on Decem- 


> 


~io Over the prime rate as 
@ by Chemical Bank, New York, New 
interest ever be greater than the 


All interest to be payable 


interest previously vaid 


shall then be pai 


mur? 


such 


non-votin 


tion. These 
described in section 9A below, 
inclucing liquidation and payment of orincipal, interest 
out of earnings), the delivery cof 
interest upon securities and capital gains distribution 
upon securities. Therefore, no vayment may be made on these notes 
when there is Lt with resvect to the subordinat 
They will contain restrictions, until they are paid 
the payment of dividends or other distributions on, or 
redemptions of, any capital stock of Transferee (except 
regular dividends on the Preferred Stock to be issued pur- 
suant to paragraph 9(c) of this Agreement); (ii) operations 


out of the ordinary course of the brokerage business: and 


be mutually agreed; 


(b)  Aee—err—tndocement—for--the- ewners-- 


or—tre—<tbere trated accounts: to -extend- thetye--lLoans, Trans- 
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feree wiii duly euthorize and issue at the Closing non- 


; 


capital accounts of former 


of Transferor (other than\c 


Calculated as of November 
i 


convertible preferred stock, 


{ 


each share cf which shall be ¢ 


shall be payable quarterly 


only out of earnings of th 


In the event thet year end 


Transteree (which conversion 


onvertibie 
a mendatory basis, but 


in excess of the dividends previously paid for such 


year, such excess dividends may then be paid (up to 


the maximum dividend payable); 


in all other respvects, 


the dividends on such preferred stock shall be non- 


cumulative. No dividend shell be paid nor provision 


therefor be made in any year with resvect tc any other 


class of stock (other than 


prior to provision for pay 


the 
the 


on the 5% convertible preferre 


preferences, and limitatic 


ferred stock of the Transferee 


Serics A Preferred) 
in full of the dividend 


a2 stock. The relative rights, 


[ui 
t~ 
1- 


sh not be subject to 


alteration, amendment or change, nor shall any class of 


Stock equal or sunerior in 


os 


sent of tiic holders of 66-2/37' 


ve 


rights to the 53 convertible 


except tpon the written con- 


sl 


of such convertible preferred 


stock. The 5% convertible preferred stock shall have a- 


~2 


preference over all other classes of stock (other than Series A 
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Preterrec) upon the dissolution of, or upon any distribution of 
substantially all the assets of, the Transferee equal to its 
par value, and (ii) be non-voting (except in those situations 
provided in the certificate of incorporation or under Delaware 
law under which such preferred stock shall have voting rights 
to vote as a class)..Under no circumstances shell enw shares 
of preferred stock be redeemed prior to the payment in full 
of the subordinated accounts described in Section 9A below 
and the subordinated notes described in Paragraph iad. 

(d) With respect to each $40.00 ot tia 

———— Sy 

aggregate value of the securities and cash contributed by the 
limited partners of -Transferor as at November 30, 1970_or 
December 31, 1970 as to securities still held or the amount 
realized (without commissions) if any such securities were 
sold caren those dates, and unpaid interest to December 31. 
1970, one share of Series A Convertible Preferred Stock, $100.00 ! 
par value, of Transferee, each share of which shall be convertible 
into 11 shares of non-voting common stock of Transferee ; 


(which conversion rate shall be subject to normal price anti- 


dilution provisions). Dividends on said convertible preferred 


Only out of earnings of the current year to date. In the 


f 
stock shall be payable quarterly on a mandatory basis, but 1 
i 
| 
| 


event that year end earnings permit dividends in excess of the 


dividends previously paid for such year, such excess dividends 


may then be paid (up to the maximum dividend pavable); in =} 


other respects, the dividends on such preferred stock shall 
be non-cumulative. No dividend shall be paid nor provisicn 


therefor be made in any year with respect to any other class 


of stock prior to provision for payment in full of dividend 
on the Series A Preferred Stock. The relative rights, 
preferences, and limitations of the Series A Preferred Stock 
of the Transferee shall not be subject to alteration, amend- 
ment or change, nor shall any class of stock equal or superior 
in rights to the Series A Preferred Stock be created, except 
upon the written consent of the holders of 66-2/3% of such 
convertible preferred stock. The Series A Preferred Stock 
shall have @ preference over all other classes of stock 

upon the dissolution of, or upon any distribution of sub- 
peinieke tied all the assets of, the Transferee equal to its 

par value, and (ii) be non-voting (except in those situations 
provided in the certificate of incorporation or under Delaware 
law under which such preferred stock shall have voting rights 
to vote as a class). Under no circumstances shall any shares 
of Series A Preferred Stock be redeemed prior to the payment 
in full of the subordinated accounts described in Section 


9A below and the subordinated notes described in Paragraph 


9(a). 


aie A hea . - E O77 
: ue 
(e) It is understood that the subordinated con- 


vertible notes and Series A Preferred Stock described in subvara- 
graphs (a) and (d) above, shall be distributed by Trensferor to the 
“Limited partners of Transferor under the 1970 Agreement (other 
than person> whose capital is deemed to be treated as limited 
partners' capital by reason of their resigning as gen- 

eral aude during 1970) in proportion to the value 

as of November 30, 1970 of the securities and cash con- 

tributed by each of them or December 34, 1970 as to se- 

curities still held or the amount realized (without 

commissions) if any atts niciiete tas were solid between those 
dates, and unpaid interest to December 31, 1970); and that 


the 5% convertible preferred stock described in subpara- 


‘graph (c) above shall be distributed to former or esent 


( ee 
1970 Partners of Transferor (other thar/anerteeee “ey 


“a 


and Dbewis—Seacker) whose capital accounts are not in Ge 
deficit (calculated as of November 30, 1970). on a basis 


-Of one share for each $100 in such account. 


9A. Assignment of Subordinated Accounts. 


(a) As referred to herein, the "sub- 
ordinated accounts" are the accounts of Albert Dworkin, 


Milton Lobel, Irving Lobel, Geza Polaty, Kinko Folaty, 


Shirley P. Newburger and Betty N. Newborg. At the E 


Lea) 
(N 
each 


Clesing, the subordinated accounts and the subordination 
agreements relating thereto will be assigned to the Tra:s- 
feree, the obligations of the Transferor under such sub- 
ordination agreements will be delegated to and will be 
assumed by the Transferee, and the subordination agree- 
ments covering such accounts will be extended to Decem- 
ber 31, 1972. The owners of the "subord. ted accounts", 
listed above, expressly consent to such assignment, 
assumption and extension. The Transferor agrees that 

ts existing obligations, if any, in relation to the 
present subordinated depacecsaocti will remain unchanged as 
of the date of this agreement notwithstanding the exten- 


sion of the maturity da es of such accounts to December 


31, 1972, and notwithstanding the assumption of the 

primary obligations to the owners of such accounts by 

the Transferee; provided, however, that the obligations, 

if any, of the Transferor to the owners of such subordinated 


accounts shall be reduced pro rata and dollar for dollar 


by the am-unts paid_to the Transferee on tle notes referred 
to in paragraph 7(h)./ Where necessary, the subordination 
agreements will be amended to provide for an interest rate of 
4%. Transferee will not sell the securities covered thereby 
unless, in management's opinion, Transferee is in danger 


of (i) insolvency, (ii) violation of the capital require- 


os Gevecmine: 2 
WOR Sages 
subordinated account has qiven cermisnion for such 


Sale. Yransferce oxprossly agrees 


Manda tery 
{ the subordinated accounts upon the fellowing term: 
each owner of ‘HOV CLnated aera eb wah 
ment of cash 


their fair market veloc) in Subordinatad account 


is equal to his 


lende ) : + alk tax refunds 


ai Lae ee 


(yi, GNGES Sect ant 7. this aqrecment; (ii) Transferor an 


Transforee shall take all necessary stcps [oOo require W. 

Hutton & Co. to deliver all wonies and securities owing or 

to be owed te Transferor hy i. ob. Nutton c Co. pursuant 

to a subordination egrecnent dated Soptcmber 15, 1970 

and each cwner of a subordinated account will promptly receive a 
prepayment of the cash and/or securities (securities being 
valued on theix fair market velue) in his subordinated 

account which is caval to his pro rata share, as among the 
subordinated Lenders, of 304 of all cesh and/or sccuritics 


received (seeurities being salucd at theix fair market 


viluo) from WW. RL Hulten & Ca. in exec 


‘sible after the enecution of this Aareonewt La £inal 
form, it will cause -Transferee co Aeliver to the holders 


Of the subordinated accounts all divisiends, interest and 


jistriputicns of capital yains held by Transferor at that 


time and Transferee covenants that all such dividends, 
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utions cf capital shall, upon receint 
in the future, be promptly delivered to the owners of the 
subordinated accounts 


siloe 


10. Transactions at the Closing. 


(a) At the Closing, Transferor will deliver 


to the Transfcree the following: 


eo 
1. Assignments of all Jeases, agree- 
“2 ments, emberships and all other rights to be trans- 

pursuant to section 1 with consents thereto cf the 
other parties whére nec- sary, 
2. Bills of sale with covenants of 

| An), warranty, endorsements and wssignments and other good 
| ph and sufficient instruments of transfer as shall be effec- 


tive to vest in Transferee yood and marketable title to 


the property to be conveyed hereunder. 


3. Such documents as are necessary or 


y otherwise required to transfer the memherships from the 


New York Stock Exchange and the American Stock Exchange. 


ie N, | 
4. A notarized certificate of the an- / "At 


= H { 
‘ 
ea an ee ce ~~ — ee - ' c re | 


: ‘ ; pie oes 
propriate memher of the Transferor dated the Closing , 
eee, oe ao ee 


mee meme nee ew 


Date to ths effect that all representations and war- qs foe 
raiuties of the trensferor hereunder are true and correct | 
as ef the Closing Date aud that all agreements and ob- 
ligations of the Transferor to be performed under this 


Agreement have been performed, 


a 5. The opinion o€ Transferor's ee 


uired under the provisions of section 6 


(b) At the Closing, Transferee will deliver 


25 


the following: 


1. Its subordinateg convertible notes 


in accordance with the provisions of section 9(a) above. E 


Zs Its. non-voting common stock in accordance 


with the provisions of sectiors 9(b) and 11(g) hereof, 


3. Its 5% convertible preferred 
stock in accordance with the Provisions of section 9(c) 
above. 

4. A written assumption of the lia- 
bilities of the Transferor to be assumed by the Transferee 
in accordance with the provisions of section 2 above. 

5. A certificate signed by @ president 
or a vice president and a secretary or assistant secre- 
tary of the Transferee dated the Pisnine Date to the ef- 
fect that all representations and warranties of the Trans- 
feree hereunder are true and correct a the Closing 
Date and all agreements and obligations of the Trans feree 
to be performed under this Agreement have been performed. 

6. The opinion of Transferee's counsel 


required under the provisions of section 7 above. 


il. Aéditional Agreements. 


(a) Transferee will pay all sales, 
transfer and documentary taxes payable in connection with 
the sale, conveyances, assignments, transfers and de- 
liveries to be made from Transferor to Transferee here- 
under; 


From time to time hereafter at 


we at{ its expense, will execute and deliver such further 


A ee 


Transferee's quest, whether on or after the Closing E 3 


instruments of conveyance, transfer and assignment as 


Transferee Teanonety may cusaaet- in ordez more effec- 
tively yf convey, transfer — | 08 to Transferee any 
of sne fecrerey) fiireres bo mech tire der, including the use 
of et a s best efforts to obtain such consent as 
may be necessary from others and will execute any other 
documents necessary or otherwise required in order to 
consummate the transactions contemplated by this Agree- 
ments; 

(c) In the event that the aggregate 
net losses of Transferee from operations shall exceed 
$350,000 for any period of four consecutive calendar 
months or less ending prior to January 1, 1973 or exceed 
$600,000 in any fiscal year ending prior to January L, 
— the holders of a majority in dollar amount 


' 
of[ subordinated convertible notes er{cf the subordinated ac- 


—counts| shall have the option, exercisable in writing 


within 30 days after the last day of such 

period, to require that the Transferee liquidate, 

in which case the officers, directors, and stockholders 
of Transferee shall take all necessary steps to effectu- 


ate such liquidation; provided, however, that such option 


8 


TO he mm eie 


of Transferee is greater 


(a> Within thirty (30) davs after 
Cicsing, each subordinated lender and each subordinated con- 
vertible noteholder shall receive from 
Sneet as at the Closing. Not later than the 25th 4 


month prior to January 1,1975, or until their indebted 


lender and subordinated Convertible noteholider 


shall receive from Transferse a balance sheet and a profit and 


-1AG 


loss statement for the precedins 


ners or former general partners of Transé 


spect to Robert Stern, Har la Richards 


and Andrew Newburger 
(for the purpose of this senvence, the deficit of Harold 
Richards shall be computed without consideration of the 


$50,000 he borrewed from a bank and contributed shortly 


prior to Novenber 30, 1970). None of the foregoing will be 


in a management position with respect to Transferee. With 


respect to any present or former general partners not to ba 
in a management position with Transferea whose capita] 


deficit is less than 929,000, the entire amount of such 


accounts receivable will be foraiven; 


(f) Provided all of the conditions 
of this Agreement have been met, Mr. Alex Aixala agrees 


to deposit prior to the Closing 8,000 shares of Bacardi 


Corp. common stock in a senior subordinated account with 
Pp 


the Transferce under a sudordinated loan agreement, rea- 


sonably satisfactory to Finley, Kumble, Underberg, Persky 


& Roth, counsei to the Transferce, expiring no earlier 


than December 31, 1973; 


(g) On the Closing Date, the agit 
feree shall sell to the persons listed on Schedule E, E 
837 


the number of shares of common stock of the Transferee 


listed next to their names on such Schedule at a price of 


$.05 per share. Messrs. Robert Muh and Paul Risher 

agree to eerie hia on the Closing Date the number of shares 

set forth opposite their names on such Schedule; Alex 

Aixala agrees to purchase on the Closing Date the number 

of shares set forth opposite his name at the par value _O | q 


ee RRR 


thereof; and they agree to use their best efforts to 


obtain prior approval of the New York Stock Exchange 


for the purchase of such shares. 


So ee anaes aren = arte oe a a a ee ee 


(h) Transferee agrees that no cash dividend 
will be declared or paid on any common stock of Transferee 


until the subordinated accounts referred to in Section 9A 


-and the convertible subordinated notes edabcad to in Section 
9(a) hereof have been paid in full. 
as eee a In the event that there is a public 

offering of Eas common stock of any class, the 
non-voting common stock provided for hereunder shall be con- 
verted to the same class of common stock as being ottaked os 
the public. 

(j) Transferee agrees that, any time 
it intends to register any of its securities under the 


Securities Act of 1933, as amended, for any one of 


Messrs. Muh, Risher or Kayne (the "Management Group"), 


Transferee will notify the persons receiving non-voting common 


0 


ed 


, a 


~ 


epee 


stock or convertible subordinated notes (the "Stockholders") 
of its intention sco to do and upon written request from see 
Stockholder, given within fourteen (14) days after the receipt 
of such a notice, use — efforts to cause shares of such 
Stockholder acquired under this Agreement, to be registered 
(if registration is required at such time) at Transferee's ex- 
pense (other than transfer taxes, and underwriting commissions, 
spreads and fee) under said Securities Act, with respect to 
the first pee registration, and at the Stockholder's ex- 
pense with respect to additional registrations, if such 
registration is necessary in the opinion of counsel to. 
Transferee in order for Stockholders to sell their shares 
without violating the Gicurities Act of 1933, as amended. 
Stockholders, collectively, shall not be entitled to register 
a greater percentage of the shares owned by them in the ag- 
gregate, than the percentage of shares owned by Management 


roup registered by such group. 


eon a ee en ee ee ee eee + 


i236 teas iby, Transferor hereby indemni- 
fies and saves eremiteces harmless from and against any 
and all losses, damages, claims, actions, judgments, pro- 
ceedings, or causes of action whatsoever and all expenses, 
including attorneys' fees, arising out of or relating to 
any liability of Transferor not expressly assumed here- 
under by Transferee and any breach of any warranty, repre- 


sentation or so seas of the Transferor herein contained; 


fares ¢ re : 


Waiver. The parties hereto agree that no 
closing hereunder shall occur if either party waives the 
performance of a condition precedent described in Sections 
6 or 7 of the Agreement and such waiver is not approved 
by a majority in dollar amount of the owners of the sub- 
ordinated accounts listed in Section 9A herein and of the 
owners of the subordinated convertible notes provided for in 


Section 9(a) herein. 


13. Miscelianeous Matters. 

(a) This Agreement ebhiwiin the entire 
understanding between the parties and may not be modified, 
altered or amended except by a writing signed by both the 
parties; 


(b) The representation, warranties and 


agreements of the parties hereto shall survive the Closing 


under this Agreement; 


(c) All notices or other communications 
required or issued hereunder shall be in writing and shall 
be deemed given when sariveres by certified mail, return 
receipt requested, certification and postage charges pre- 


paid as follows: 


To the Transferor: 5S Hanover Square 
New York, N.Y. 10004 


To the Transferce: c/o Finley, Kumble, 
Underberg, Persky & 
Roth 
477 Madison Avenue 
New York, N.Y. 10022 


(d) This Agreement and the paren: ae 
tion thereof shall be governed by the laws of the State 
rictesieeianiienn atta ME. 2D tic 
(e) This Agreement may be executed in 
counterparts, all of which together shall constitute one 


and the same instrument. 


IN WITNESS WHEREOF, the parties hereto have 


caused this Agreement to be duly executed as of the 3lst 


day of December, 1970. 


NEWBURGER, LOEB & CO., INC. (Transferee) 


By. 


NEWBURGER, LOEB & CO. (Transferor) 


By. 


(Andrew M. Newburger) 


By 


(Robert L. Newburger) 


By_ 


By, 


By 


By_ 


a 


By_ 


Ly. 


(Leo Stern) 


(Robert L. Stern) 


(Richard D. Stern) 


(Edward R. Holt) 


(William McGovern) 


(Harold J. Richards) _ 


(Sanford Roggenbuz=g) 


By. 


By 


(Edward Rubin) 


(Julius Schnall) 


Each of the undersigned limited partners of 


NEWBURGER, LOEB & CO. hereby consents to and accepts the 


provisions of the foregoing Agreement: 
LIMITED PARTNERS: 


ELLA L. NEWBURGER, ANDREW M. 
NEWBURGER, ROBERT L. NEWBURGER, 
and DONALD L. NEWBORG, as 
Executors of and Trustees under 
the Last Will and Testament of 
Lester M. Newburger, Deceased 


MAY U. NEWBURGER, and GEORGE B. 
LEVY, as Execu. «¢s of and 
Trustees under the Last Will 
and Testament of Morris Newburger, 
Deceased (a limited partner as 
of November 30, 1970) 

GERALD N. FRANK 

WILLARD S. IRLE 

JEANNE G. DONOGHUE 

MABEL BLEICH 

JACK WACHS 

SAUL A. BROWN 


JOSEPH W. QUARTE 


PHILIP SHULMAN 
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Each of the undersigned owners of subordinated ac- 


counts in Newburger, Loeb & Co. consents to and accepts the 


provisions of the foregoing Agreement to the extent that those 


provisions are applicable to him; provided, however, that, ex- 
cept as expressly cet forth in the proviso of the fourth 
sentence of Section 9A, the undersigned do not waive, release 
or discharge any claim or cause of action or right to sue 
Newburger, Loeb & Co., or any of its partners, general or 
limited, past or present, or its employees, past or present, 

or W. E. Hutton & Co., for any reason whatsoever, except that 
the undersigned will forbear to enforce any such claim, cause 
ef action or right to sue so long as there is no default by the 
Transferee of any obligation to the undersigned or any material 
default by any other party under the terms of the foregoing 


Agreement and the subordination agreements as extended. 


ALBERT DWORKIN 
MILTON LOBEL 

IRVING LOBEL 

GEZA POLATY 

KINKO POLATY 

SHIRLEY P. NEWBURGER 


BETTY N. NEWBORG 
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Sirnonoff, Pyser & Citren 


a“ 


Belmont Franchising Matter (several cases) 
Lincoln Securities (ey 
Murad, Onig & Ogene - NYSE 


Jaslow Investment Co. & Arthur & Yetta Shapirofeh 


a; 
Pershing & Co. (Westec Loss) 


American Nat'l Bank & Trust To. of Chicago 


Maryland National Bank v. Blum & N/L 
Jacobs v. Blum & N/L 


Maurie Louise Jam °* 


Jacob, American Assn. of Sec. Reps. v.N/L et ait 


George Polkty) 

DiJulio, et al v. Digicon Inc. » et altfh 

Lewis Bracker (rent claim 1 mo. Beverly Hills) 
Hershberg 


Fashion Center Building Cor;. v. N/i. and 
Andrew Newburger (rent claim 2 ros. 525. 7ih Ave) 
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Attorney Rep.. 


Golenboch . 


Bareli 
LE 


Finley, Kumble 


O. K. Fraenkel 


O. K. Fraenkel 


..iK. Fraenkel 


Finley, Kumble 


©. @reenkel 


Finley, Kumble 


Finley, Kumble 


Dewey, 


Ballantine 
Finley, Kumble 


O. K. Fraenkel 
I 
Finley, Kumble 


Claim 
, $19,000 
15,400 
rs, a0 
(100, vv) punitive 
14, 325 comp.) 
17, 600 
35, 000 
(25,000 punitive 


60, 000 comp.) 
82,418.75 


, 30,000 est. 
‘(Amount not specified in 


\ ,complaint unascertainable) 


‘1, 000 
(covered by insurance) 
66,000 | 
2, 500 
2, 000 


22, 500 
1,500 


190,969 
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Claim (est.)* 


Seymour Kott \£ ie $31,000 
Jenny Grunbacher (alias "Marie Alvarez") ag $ 5,000 


Charles Gross, Mabel Bleich, Jeanne Donoghue and. haunts: valates to capital | 
Lewis Bracker S account, threatened claims 
arising ‘from.this agreement 
and damages arising from 
"“non-competition” clause in 
partnership agreement 


Sheldon Silver ; $30,000 


First National City Bank (EduWorld) $240,000 


Joseph Tart, Marjorie Keller & Robert Mul larkey Libel claim 


Abraham & Co. $11,000 (approx.) 


Complaints and claims, not otherwise referred to herein, 
received prior to closing from customers, brokers, 
dealers and banks in connection with the carrying on 

of its business, none of which exceeds $10,000. The 
Transferee assumes such claims in the maximum aggre- 
gate amount of $100,900. 


iSLNVONE AGC ) 
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* Estimate for identification of claim only, rather than 
limitation of Liability. 


[ 


— 


Potential Litiyation in wh¢th 
Partners and/or the Transferee may be Defendant 


1. Seymour Kott $31,000 
Jenny Grunbacher (alias "Marie Alvarez") 5,000 
| 


Charles Gross Amounts related 
a A Capital account; ,plus— 
pruned 7 th-oacened—injune tern — 
pies damages arising from 
"Non-Competition" clause 41 
io oe eoeioerze 
Sheldon Silver 30,000 © 


Jeanne Fonoghue ¢é 75,000-plus—interest 
his bet : 
First Natvtcral City Bank (EduWorld) /240,000 


Joseph Tarc, Marjorie Keller & Robert Mullarkey | Libel claims 


8. Abrahan & Co. $ - / 11,000 (approx.) 

14 Yad 1S Ly Bg: Te, cb 

(- / t-c---¢ lech, [ 

a: Compiaicts and claims, not otherwise referred to herein, received prior to closing 
from customers, brokers, dealers agd banks in connection with the cacrying on of its 
business, none of which exceeds $5,008. The Transferee assumes such claims in the 
maximum aggregate amount of so 
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Enclosed 45 a@ copy of a Letter dated August 24, 1970, in whier 
Bot Staan wishes fo distatoute vanicus warrants of the company 
Zo okeviots partners. Apparently, £146 has been voted thaeugh, 
gaa 1 eoncuszrzed with if at fhe time only fo find out Later shat: 
tne 1970 partnersidis nas deen absorbing the Losses in Tyco Labs 


é 
ny 
A 
ance Febauasy 26, 1970. Thus, I would tcke Zo take fhe posed 
ct £nis Lime that we are buying the assets and LiabséLities in 
Newsurger, Loebd § Co. that should tnclude alk of these warrants. 
Tn pertieuvar, Geon Tndustries is worth somewhere between 
: ? 
be > Ba A = i 
959,060 and 379,000, and -Comouter Software Systems coudd vers 
3 ? ? ' u 7 
£2 oe woatn something. Even the Tyeo Labs warrants are worth 
Sap A 
919,000. 


in any case, 1, as a partner in 1970, didn’t 2ike the idea Lhat 
. T dnheadited ale af the Liadilities and have these assets ometted, 
end widl take a Staong Stand on This th the event That gou ean 
naz work 42 out friendly. : 
: "I would suggest that you get your hands on tuese warrants and kave 
them he2Zd 4a the vault at one of our banks. - : 
— 
Very tauly JOURS, 
. , : s) \ 
z ~~ {[- 4 u~ 
FRED KAYNE 
t 
: Fx/aeb . 
: aa, 
° Ca: Robert Peasey 
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a | DEFENDANTS’ EXHIBIT 2ZZ. 
& aor way DANT’s 


d —s 
“ EXHIBIT. 
PU. S. DIST. CAURT 
S.D. OF ™. ¥. POINT VIII 


en 2 <aX_) 


1 
eee x 


ASSUMING ARGUENDO THAT THE COURT 
DISMISSES THE COMPLAINT ON ANY 
BASIS, BLEICH AND DONOGHUE ARE 
ADMITTEDLY ENTITLED TO SUMMARY 
JUDGMENT UPON THE FIFTH AND 
SIXTH COUNTERCLAIMS TO THE EX- 
TENT OF $75,000 EACH; (S=nemmmmmee, 


Se me NE EES TE SE ee moe GRE 
Ss aipea ete Met? aa. SF ee See ne 


eS EE WR Se. 


° 


We concede that if this Court should dismiss the complaint 
‘ON any ground, that Bleich and Yonoghue would be entitled to summary 
judgment against the corporation, which explicitly assumed any such 


liability, in the amount of $75,000 each. Their capital interest 


ame 


in the partnership was fixed in that amount and guaranteed by the 
general partners. The only basis for withholding the moneys due 


them by the corporation is the Buckley claim. 


¥ 


Sig 
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% é * “ 


DEFENDANTS’ EXHIBIT 222. 
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The motion for summary judgment by the Gross detendants 


851 


should be denied in its entirety. 


Respectfully submitted, 


RICHENTHAL, ABRAMS & MOSS 

Attorneys for Additional Defendants 
on Counterclaims, Newburger, Loeb 
& Co., Andrew M. Newkurger, Robert 
L. Newburger, Leo Stern, Robert L. 
Stern, Richard D. Stern, John F. 
Settle, Harold J. Richards, Sanford 
Roggenburg, Adolphus Roggenburg, 
and Ned D. Frank 

122 East 42nd Street 

New York, NN. ¥. 10076 


FINLEY, KUMBLE, UNDERBERG, PERSKY, 
ROTH & GRUTHAN 

Attornevs for Plaintiff and 
Additional Defendants on Counterclairs 
Alex Aixala, Lawrence J. Berkowitz, 
Fred Kayne, Robert Muh, Paul D. 
Risher, and Charles S. Sloane 

477 Madison Avenve 

New York, N. ¥.. 10022 


HART & HUME 

Attorneys for Defendants on Counter- 
claims, Robert S. Persky end Finlev 
Kumble, Underberg, Pecsky & Roth 

10 East 40th Street 

New York, N. Y. 10016 


W YORE ANG AMEMCAN STOCK EXCHANGES 
VYORK,N.Y.10004 ° HA 5-8787 


BRA A tee 


Newburger, Loeb & Co. 
3 Hanover Square 
New York, N. Y. 10004 


Attention: Mr. Robert L, Newburger 


Gentlemen: 


Mr, Charles H, Gross has applied to us for employ =~ 
ment as a registered representative. It is our intention to hire Mr. Gross 


in this capacity. 


We have already received clearance from his lest 
employer, Heine & Compeny. Since his application indicates that he wes 
a general partner of your firm from January |, 1969 to September 30, 1970, 


( 


jell. e4.2i fe 


= NG e 
Doe. \ DEFENDANTS’ EXHIBIT AAAA. 
a ANDANT'S 
; a 
‘ust lin, Nd & Cr 
U.S. Dior. cour un 5 0. 
S.0.c7 ;: +  YCORPORATED 


January 19, 197] 


we hereby request clearance from Newburger, Loeb & Co. 


Your early response would be copreciated. 


Very truly yours, 


RAFKIND &CO., 
INCORPORATED 


Cao thyps 


Kerl A, Rafkind 
Vice President 


Re (2/2/y 
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seme lie tied ei eeiataeenieeataeescieeed iene eeeneerenenestmmeameenticen arc. Tear hes to ni een a ee eee 


January 24, 1971 


rr. Carl A. Rafkind 
Vice Tresident 

Rafkind & Comnany, Inc. 
55 Sroad Street 

sew York, Jew York 


ao 


Naar Me. GALALaG? 


Your letter of January 19, 1971 to Robert L. Newburrer nas been refer rad 
to me for reoly. Ia that letter vou indicate that “Yr. Charles 2. “ross 
hae annlied to vour firm for exmmlovmant and that you intend to hire 

4 “ross as a Mepistered Resresantative. You also indienta that since 
ts Fess anadteaeien for Loyment indicatas that he was a Ceneral 
Partner with Newburrer, Locke xem January 1, ane? te Santember 30, 1979, 
rs 


2 clearance of this firm is dain requtste 


I diudicated to Me. Levy an Ja 
tion, “r. Gross is a sisnatorv to a 
which nrovidas in naracrani: 7.1 ther 


, 1971 in our telenhone convarsa- 
tnershin agreenent of “arch 1, 1979 
$ fold 


“Anytidag to the contrary in this aereerent notwith- 
Staudiag, a partner wiio shall withdray as nrovided in 
this paracrach 7.1 may not, uatil the data than 
stated as exviration (as distincuished from sooner 

tertination) date of the partnersiio in paraeraon 2.1 
of the then current articles of limited partnershkin 
ensave in the business of broker or dealer in 
securities and commodities whether for his owm account 
Or for dthers.” 


This firm has indicated to the New York Stock mcchange in the Torm sn-12 
Filed on tr. Grosa' betalf that he is subject to the provisions out- 
lined above. 


a 


ag : 
Sincerely yours, 


Ce DANTS 
ome Lawrence J. Rerkoviez 
EXHISIT 


sn General Counsel 
37. COURT , ” 
5 ae ‘ ver i 
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January 29, 197] 


Newburger, Loeb & Co. 
5 Hanover Squere 
New York, N.Y. 10004 


Aitention: Lawrence J. Berkowitz, 
General Counsel 


Gentlemen: 


In view of the objections raised by your letter 


of January 26, 197!, we have decided not to employ Mr. Charles 


H. Gross. 


Sincerely, 

Mt chtinrj 

Karl A, Rafkind 
KAR/dbk 
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ce President 
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the contents of a Cocumen 
Any questions cuncerning the entorceubili 
agreemeat ard wiet not firm wishes to 
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August 31, 1970 


Newburger, Loeb & Co. 
5 Hanover Square 
New York, N.¥-. 10004 


Gentlemens 


Pursuant to the provisions of Paragraph 7.1(a) 
ef Article VII of the Restated Articles of Limited 
Partnership of Newburger, Loeb & Co., as amended, 
dated as of the 26th cay of February, 1970, I hereby 
notify you of my-withdrawal as a General Partner from 
the Partnership of Newburger, Loeb & Co., effective 
as of the close of business on September 30, 1970. 


Very truly yours, 


Charles H. Gross 


DEFENDANTS’ EXHIBIT FFFF. 


Neweurcer, Loee & Co. 
CHaRtes H. Gross 5 Hanover Square 


New Yoru, N.Y. 10004 


August 31, 1970 


New York Stock Exchange 
11 Wall Street 
New York, N.Y. 


Re: Newburger, Loeb & Co. 
Gentlemen: 


I am writing tc advise you that the under- 
signed, Charles H. Gross, will withdraw as a General 
Partner of the Partnership,Newburger, Loeb & Co.,as of 
the close of business on September 30, 1970 and has 
given notice to that effect to Newburger, Loeb & Co. 


. Very truly yours, 


hh GY Koy 


Charles H. Gross 


ARE AOE ARNE AN A LN LE A 


Receipt acknowledged 
August 31, 1970 


we DEFENDANTS' EXHIBIT FFFF. 


NeweBurcer, Logs & Co. - 
S Hanover Scuare 
New Yorn, N.Y. 10004 


GHARLES H. Gross 


4 858 
August 31, 1970 


American Stock F.:change 
_ 86 Trinity Place 
; New York, N.¥. 10006 
ae Re: Newburger, Loeb & Co. 


Gentlemen: 


I am writing te advise you that the under- 
signed, Charles H. Gross, will withdraw as a General 
Partner of the Partnership,Newburger, Loeb & Co.,as of 
the close of business on September 30, 1970 and has 
given notice to that effect to Newburger, Loeb & Co. 


Very truly yours, 


AL, Hort 


Charles H. Gross 


Receipt acknowledged — 
August 31, 1970 


: By \ eo Cy. 
: = 
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September 29, 1970 


Executive Committee 
Newburger, Loeb & Co. 
5 Hanover Square 

New York, N. Y. 10004 


Gentlemen: 
I refer to the Restated Articles of Limited 


Partnership of Newburger, Loeb & Co., as Amended, 
dated as of February 26, 1970. Pursuant to such Re~ 


stated Articles of Limited Partnership, as Amended, 
this will constitute notice that I do hereby withdraw 
all of my additional capital and require the* payment 
of the full amount of my additicnal capital be made to 
me forthwith. 


Very truly yours, 


Charles H. Gross 


See ee rene cn ene ee REN REE? PP A TP ETS Te name nneenen nner Saree eae se ape Fm 
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CHARLES E. CROSS 
32 The Intervale 
Roslyn Estates, New York 


October 28, 197%, 


Newburger, oeb & Co. 
5 Kaaover Square 
Nex York, N. Y. 10004 


Sentlemen: 


In accordance wich Paregra sl 8.3 of Article 
VIII of the Restated A:'ticles of Li: .v.ed Partnership 
of Newburger, Loeb & Co., as amende’s demand .s hereby 
made for the payment of 15% of «:« amount of committed 
capital standing in my name on ** books of the partner- 
4 sr’n at the effective date of my ithd .al as a genezal 
q Puztner of the partnership. 


You are reminded of the notice Ser. ofore 
44 given by me to you of my demand for w. wrawai of ali 
i. of the additional cap.tal etandinug in my wame on tho 

books of the partnershir: 


n Very truly yours, 


Charles H. Gross 
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CHARLES H. GROSS 
32 The Intervale 
Roslyn Estates, New York 


Octeber 28, 1970 


Newburger, Loeb & Co. 
5 Hanover Square 
New York, N. ¥. 10004 


Gentlemen: 


Interest ¢x capital standing in my name 


remains unpaid from July 1, 1970. Demand is hereby 


made for the payment to me by Newburger, Loeb & Co. 


of all such accrued and unpaid interest. 


Very truly yours, 


Charles H. Gross 


TWD Sern + 


en teht A, 
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AGENDA - EXECUTIVE COMMITTEE MEETING AUGUST 11, 1970 
eer re ected Midi 


NOTE: Executive Committee will meet at 4:00 p.m. 
er i 


Reading of last meeting's minutes. 


2. Old business -- 


a. N.B.A. - Fred Kayne 
b. Real Estate - Fred Kayne 
c. Insvrance - Charles Gross 


New business -- 


Ss Report by Fred Kayne -- 

1. Major changes already affectuated 
: 2. Major changes contemplated 
“b. Notice of fine to capital contributors 


fi ' Assignment of vested interest in "paper" seiepet mci 
i since 1/1/69 


August 11, 1970 
RLN/mb 


862 


Loes & Co: ; DEFENDANTS' EXHIBIT 373. 


: . | w 4 


MINUTES 


RB Executive Crnmittee Meeting, Tuesday, August 11, 1970, 4:00 p.m. 


Present: Robert L. Newburger Absent: John F. Settel 
Leo Stern 
Andrew M. Newburger 
Robert L. Stern 
Charles H. Gross 
Fred Kayne 
Robert F. Therese 
Ned D. Frank 


The Minutes of the prior meeting were read and accepted with the following correction -- 
Andrew M. Newburger is alternate specifically for Robert L. Newburger, Charles S. Sloane 
is alternate specifically for Fred Kayne, and Leo Stern is alternate specifically for Robert 
L. Stern. . 


OLD BUSINESS 


Fred Kayne spoke about the N. B.A. situation. He has asked Jim Settei to devote him- 
self almost exclusively to this project. We are moving full speed ahead towards an 
intra-state underwriting for approximately 40%. It appears that we may well be co- 
underwriters with S.D. Lunt & Co. in Buffalo and Bonbright & Co. in Rochester. 

We will more than likely act as managing underwriter. Concurrent with the under- 
writing project, we will seek to find a buyer or buyers, investor or investors for the 
remaining 60% of the franchise. ; 


Real Estate: Fred Kayne mentioned that a study has been made on our Real Estate 
commitments to facilitate our strategy for disposal. We are about to close rental of. 
the 74th Street office momentarily. Our big thrust in Real Estate is to remove our 
commitment for One New York Plaza. A conference was held with Golenbock & Bareil 
in order to assess our position. Said conference was apparently most unsatisfactory. 
It was decided that we should research the possibility of retaining the services of a 
specialized Real Estate counsel in this matter. 


Insurance: Charles Gross reported that his Visit to the Great American Insurance 
Company to negotiate a Broker's Blanket Bond was unsuccessful. 


ger, Loes & CPoerenvants' EXHIBIT JJJJ. od Page® 


NIW BUSINESS cE 


Assignment of vested interest in "'paper'' accumulated since 1/1/69: It was decided 

that interest in “paper” is the property of each general partner in relationship to his 
interest in the profits and losses of the firm at the time the “naper" was earned not 

at the time it will be disposed of. 


Notice of fine to capital contributors: The New York Stock Exchange rec-iires that a 
copy of its censure of Newburger, Loek & Co. be placed in the hands of all capital 
contributors. Charles Gross and Robe: Newburger were given the responsibility to 
implement. : 


Majcr changes already effectuated: Fred Kayne discussed certain positions of 
is dumnashrtec as set forth in attached Exhibit A. 


Fred Kayne spoke on various matters -- 
a. He discussed various management tools that are being brought to bear. 


b. He pointed out the’ Ned Frank, as Partner of Compliance, is to take over 
the Tepper matter and the handling of unsecured debits. 


He mentioned that a substantial producer of Mutual Fund business has 


been secured for 250 Park Avenue. This particular Account Executive 
sold $9-million worth of mutual funds in 1969 -- $2-million so far this 
year. 


He reported that the raw figures foc July show a loss of $110, 000- $130, 000. 
This results from dramatically falling revenues. Fred spoke in general 
about our future cash requirements. Our progr:i.m must be to improve 
revenues and to continue cost production. Weare attempting to renegotiate 
our agreement with ACS. 

Charles Gross resigned the position of "Managing Partner". 


Fred Kayne was appointed Managing Partner. 
Meeting adjourned. 


August 12, 1970 
RLN/mb 
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NEW POSITIONS OF RESPONSIBILITY 
THAT HAVE BEEN DONE 
: E 


i, Ned Frank - Partner of Compliance ee 


2. Jim Settel- Partner - Charge of Basketball 


in Charge of Operations 


3. Bob Therese - Partner 


Partner 


ot oma aa 


}4, Ed Rubin - Reports to Operations 


5, Bob Stern - Reports to Operations Partner 


' 6. Robert Newburger - Becoming NYSE Floor Partner 


omes Resident Partner - 24th Floor 


7. Andy Newburger - Bec 
Park Avenue’. 


a : 
"ge s 


. t 


Becomes Resident Partner - 250 


a 


8. Harold Richards - 


- 2 


Executive offices have been moved for greater efficiency. 


ee 
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Schedule of Prices of Geon Stock by Month 


Year and 
Month 


1971 
January 
February 
March 
April 
May 

June 
July 
August 
September 
October 
November 
December 


—_—— 


f 55,368.75 


1972 
January 
February 
March 
April 
*May 
June 
July 
August 
September 
October 
November 
December 


1973 

January 

February 

March 

April 

May 

June 

July 

August WAP See Ce 
September 0 pele, 
October -- ! 
November 3 DEFENDANT'S} 


December 


* After 3 for 2 stock Split. 
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E 
67 
Schedule of Prices of National css Stock by Month 8 
_————— tone £55 _ Stock by Month 
Year and 
Month High Low 

1971 
January 8-1/4 6-1/4 
ebruary 9 8 
March 11-1/2 &-3/4 
April 13-1/2 Li 
May 13-1/2 11 
June 12-3/4 R=-1/2 
July 9-1/2 8 
August 8-1/4 8 
September 8-1/2 8-1/4 
Cctober 8-1/2 7 
Movember 8 6-1/4 
December 8-1/4 6-1/4 
1972 
January 11-1/2 8-1/4 
February 12 a1 
March 12-1/2 11-3/4 oe 
April : 16-3/4 12 we _— ted a: 
May L 14-1/2 - 
June 25-1/4 9-1/2 elerecer prom 17-8 o 
July 22-1/2 18-3/4 2 Ly se 
August 27-3/4 22-3/4 prplpnriae ©! 
September 27 23-1/6 © ee 
October 28-1/2 ise 5 
November 30-5/8 28-7/8 8 95,503.00 
December 29-5/8 27-5/8 aa! . 
1973 
January 36 33 
February 36-3/8 34 
March 41-1/2 Si 
April 30 25-1/4 
May 27-1/2 18 a 
June 24-1/2 24-1/2 ®EPIN 
July 28-1/2 23-1/2 Wi. 
August aa~i/2 24-1/2 ee ge 
September 28-1/2 28 “. 8. pp. s v4 
October 33 31-1/2 So =U COunS 
Novembex 32 24-1/2 i 


December 


DEFENDANTS' EXHIBIT MMMM, 


aera 


DEFER tArnn 
Oe ee dS 
. 


a 
‘ 


EXHIBIT 


MMMM (ita) Calculation of Profits on 
: : Charles H. Gross Tradin 


Average 
Capital Profit 


Co. 335 (a) 475 

Co. 539 (a) 343 
& Co. 532 (a) 228 (b) 
1967 & Co. 510 (a) 287 (b) 
1968 | & Co. 268 (a) 359 (b) 


L972 4 Cohen, Simonson, 
months) Rea & Co. 150 (ec) 24 (d) 


i373 Cohen, Simonson, 150 (e) 144 (d) 
& Co. (9 mos.); 
Bruns, Nordeman, 
Rea & Co. (3 mos. 


1974 Bruns, Nordeman, 
Rea & Co. 216 (d) 


1975 /3 Bruns, Nordeman, 113 (d) 


ramtly ) Rea & Co. 


Avg. Profit 98.44% 


Notes: 


(a) Average Capital computed by averaging the starting 
and ending capital for each year and subtracting from that average 
the New York Stock Exchange minimum capital requirement of $50,000 
and, in 1966, 1967 and 1968, one-half the cost of the firm's member- 
ship in the American Stock Exchange. Then, one-half the cost of 
Charles H. Gross' New York Stock Exchange Membership (which was not 
an asset of the firm) was added to the remainder. 


(b) A profit of $445,000 was realized in the first week 
of 1969 -- after Gross & Company had ceased doing business -- by 
the pairing off of long and short positions that existed at the 
close of business on 12/37/68 and his profit was applied equally 
to the years 1966, 196" :. 1: 1968. 


DEFENDANTS’ EXHIBIT 


Calculation of Profits on 
Charles H. Gross “rading - Page 2 


Notes (Cont'd.): 


(c) Capital was computed by dividing the allowable 
buying power by two. Margin requirements were 50% throughout 
the period. 


(a) Profit is net of all expenses chargeable to 
trading activities, such as clearance charges, floor brokerage, 
interest, private line charges, data retrieval charges, stock 
market advisory services, charts, etc. 
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DEFENDANTS' EXHIBIT VVVV. 
EXHIBIT A 


NEWBURGER, LOEB & CO, 


COMPUTATION OF CHARLES GROSS' CAPITAL ACCOU 


Charles Gross' capital account: 


Balance at January 2, 1970, plus any contributions LC. 5 


made by him since then, plus interest or compensation 

for the use of capital to September 30, 1970 (the 

effective date), and salary due, minus all withdrawals 

and payments of interest from January 2, 1970 to September 

30, 1970 (the effective date), BUT before subtraction of his 

share of Losses from January 2, 1970 to September 30, 1970. $897,603 


Less: Share of 1968-1969 "Back Office Losses", 
schedule A-1 $ (235,518) 


Share of unrealized losses on exchange 
memberships - schedule A-1l (103,528) 


Share of 1970 operating losses (14.21892%) 
schedule A-1 (220,636 


Total of Gross' share of Losses for 1970 (559,682) 


Charles Gross' capital account, September 30, 1970 (Note 1) $337,921 


Charles Gross' capital account, December 31, 1970 (Note 1) $337,921 * 


Charles Gross’ capital account, February Ll, 1971 (Note 1) $337,921 


(*) plus accrued irterest 


Without regard to the following securities, owned by Mr. 
and held by Newburger, Loeb & Co. for him: 


a) 3094 Warrants, Computer Softwear Systems, Inc. 
b} 1650 Warrants, Geon Industries, Inc. 


c) 2578 Warrants, Host Enterprises, Inc. 


DEFENDANTS' EXHIBIT VVVV. 
SCHEDULE A-1 


NEWBURGER, LOEB & CO. 87 


Line) 


DISTRIBUTIVE SHARE OF CHARGES 
CHARLES H. GROSS, CAPITAL ACCOUNT 


1970 


Source: Schedule 1 of Newburger, Loeb & Co. Statement of Financial 
Condition, December 31, 1970 accompanying report of Peat, 
Marwick, Mitchell & Co., Certified Public Accountants, dated 
March 25, 1971. 
For item 3 below, see also Exhibit C. 


Distributive Share Of: Amount 
1968-1969 " Back Office " losses $235 .518 
Unrealized losses on exchange memberships $103,528 


1970 operating losses 


220 636 


DEFENDANTS' EXHIBIT VVVV. 


EXHIBIT C 
NEWBURGER, LOEB & CO, 
COMPUTATION OF 1970 OPERATING LOSS AS ADJUSTED R 73 
TO DETERMINE CHARLES GROSS' SHARE THEREIN 
(See Schedule C-1 attached) 
Loss as reported $ (3,017,078) 
Adjustments: 

1. Atlas Realty settlement $411,655 

2. Write-off of unsecured accounts 152,798 

3. James Anthony account written-off 11,149 

4. Write-off of N. L. Sports receivable 52,124 
a 5. Write-off of dividends receivable, 

90 days old 34,463 

6. Year end incentive bonuses 38,220 

7. Interest to W. E, Hutton 20,000 

8. Reserved for guaranteed notes contingencies 11,661 

9. Reserved for N. L. Sports 47,876 
10. Reserved for short market value of 

dividends receivable 60,000 

lL. Reserved for unsecured accounts 40,000 

12. Write-off of prepaid conversion costs 37,047 

13. Accrual of December 31, 1970 audit fee 15,000 

14. Reversal of partners' interest account 39,320 


15. New York State and New York City 
carryback refund claims 494,156 


Total adjustments 1,465,369 


Loss as adjusted $ (1,551,709) 


Chas. Gross’ share (14.21892%) $(__220,636) 


DEFENDANTS' EXHIBIT VVVV. 


NEWBURGER, LOEB & CO, 
ADJUSTMENTS TO REPORTED 1970 OPERATING LOSS 
FOR ALJUSTMENT OF CHARLES H, GROSS' SHARE 


1 - Atlas Realty settlement $411,655 


The company - Newburger, Loeb & Co., in its 
unaudited monthly statements (Source - Peat, 
Marwick, Mitchell & Co. workpapers, Binder 12, 
W.P. Z 8 G) indicated that the above settlement 
was " extraordinary " and incurred in 


November 1970. 


2 - Write-off of unsecured accounts $152,798 


The company - Newburger, Loeb & Co., in its 
unaudited monthly statements (Source - Peat, 
Marwick, Mitchell & Co. workpapers, Binder 12, 
W.P. Z 8G) indicated that the above settlement 
was " extraordinary " and incurred in 


November 1970. 
3 - James Anthony account written-off $_11,149 


The company - Newburger, Loeb & Co., in its 
unaudited monthly statements (Source - Peat, 
Marwick, Mitchell & Co. workpapers, Binder 12, 
W.P. Z 8 G) indicated that the above settlement 
was “ extraordinary " and incurred in 
November 1970. 


4 - Write-off of N. L. Sports receivable 


The company - Newburger, Loeb & Co., in its 
unaudited monthly statements (Source - Peat, 
Marwick, Mitchell & Co. workpapers, Binder 12, 
W.P. Z 8 G) indicated that the above settlement 
was " extraordinary " and incurred in 
November 1970. 


5 - Write-off of dividends receivable, 90 days old 


The company - Newburger, Loeb & Co., in its 
unaudited monthly statements (Source - Peat, 
Marwick, Mitchell & Co. workpapers, Binder 12, 
W.P. Z 8 G) indicated that the above settlement 


was " extraordinary " and incurred in 
December 1970. 


6 - Year end incentive bonuses 


The company - Nevwburger, Loeb & Co., in its 
unaudited monthly statements (Source - Peat, 
Marwick, Mitchell & Co. workpapers, Binder 12, 
W.P. Z 8 G) indicated that the above settlement 


was " extraordinary " and incurred in 
December / 
pac cete el 
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Page 2 SCHEDULE C-1 
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Item 7 - Interest to W, E. Hutton 


There were no adequate vouchers or basis 
available to document this estimate in Peat, 
Marwick, Mitchell & Co. workpapers. A test 
made by the auditors indicated a lesser 
amount to be payable. 


- Reserved for guaranteed notes contingencies. 


There was no adequate documentation available 
to support the conclusion that employees such 
as Richard Jacobs were not in fact making the 
primary required payments to the lender. 


- Reserved for N. L. Sports 


The company - Newburger, Loeb & Co., in its 
unaudited monthly statements (Source - Peat, < 
Marwick, Mitchell & Co. workpapers, Binder 12, 
W.P. Z 8 G) indicated that the above settlement 
was " extraordinary " and incurred in 

November 1970. 


Reserved for short market value of 
dividends receivable $ 60,000 


.tem 10 - 


There was no adequate documentation available 
to support this reserve as necessary. 


Item 11 - Reserved for unsecured accounts $ 40,000 


There was no adequate documentation available 
to support this reserve as necessary. 


Item 12 - Write-off of prepaid conversion costs. $_ 37,047 


There was no adequate documentation available 
to support this write-off, which was made in excess 
of the company's normal amortization procedure. 


Item 13 - Accrual of December 31, 1970 audit fee $_15,000 


This provision was inconsistent with prior — 
practice wherein the audit fee was accrued as the 
related expense was incurred - the liability did 
not exist until the services were performed - 
subsequent to December 31, 1970. The similar 
cost for the 1969 audit was charged to 1970 - when 
the services were rendered. : 


DEFENDANTS' EXHIBIT VVVV. 
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Item 14 - Reversal of partners' interest account $_39,320 


876 


Interest on partners' capital accounts had 
been charged and credited regularly during the 
year. At year end, December 31, 1970, the net 
amount due from partners (for interest charged 
te them) was forgiven without adequate documen- 
tation or explanation. 


Item 15 - New York State and New York City 
carryback refund claims $494,156 


The amount stated was calculated in Peat, 
Marwick, Mitchell & Co. workpapers Binder 7, 
W.P, L-5-3 as the estimated amount of 
recoverable taxes as follows: 


New York State $264,395 
New York City 229,761 


$494,156 


No asset value was ascribed to this recovery 

in the financial statement at December 31, 1970 

and was deemed worthy of specific note in the 

notes to the financial statements which 

accompanied the auditor's report dated March 25, 1971. 


Charles H. Gross' share of loss as adjusted is that percentage 
used in the financial statements: 14.21892%. 
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SALE OF 260,000 SHARES OF THE VOTING STOCK 
OF NEWBURGER, LOEB & CO., INC., BY KAYNE, 
BERKOWITZ AND SLOANE TO RISHER, WILBUR AND 
CRAWFORD PURSUANT TO A MEMORANDUM OF AGREE- 
MENT DATED FEBRUARY 1, 1972 
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SALE OF 200,000 SHARES BY MUH TO RISHER, 
WILBUR AND CRAWFORD PURSUANT TO AN AGREEMENT 
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SALE OF 260,000 SHARES OF THE VOTING STOCK 
("SHARES") OF NEWBURGER, LOEB & CO., INC. 

(THE “CORPORATION") BY FRED KAYNE, LAWRENCE J. 
BERKOWITZ AND CHARLES S. SLOANE ("SELLERS") 

TO PAUL D. RISHER, E. PACKER WILBUR AND 
SAMUEL CRAWFORD ("BUYERS") PURSUANT TO A 
MEMORANDUM OF AGREEMENT DATED FEBRUARY 1, 1972 


az 
SALE OF 200,000 SHARES BY ROBERT MUH TO 


BUYERS PURSUANT TO AN AGREEMENT DATED 
FEBRUARY ll, 1972 


Summary 
Pursuant to a Memorandum of Agreement 
Gated February 1, 1972 ("California Agreement"), 
Sellers sold an aggregate cf 260,000 Shares of the 


Corporation to Buyers at a price of Two ($2.00) 


Dollars per share, or an agyregate of Five Hundred 

and Twenty Thousand ($520,000.00) Dollars. The 
California Agreement provided payment of Four Hundred 
Thousand ($400,000.00) Dollars cash to Fred Kayne 
(rane); Fifty-Five Thousend ($55,000.00) Dollars 

in cash to Lawrence J. Berkcwitz ("Berkowitz"), 
together with a Fifteen Thovsand ($15,000.00) Dollar 
note, dated February 1, 1972, and due on April i; 
1972; and Forty-Five Thousand ($45,000.00) Dollars 
cash to pis S. Sloane ("Sloane"), together with .- 


a promissory note in the sum of Five Thousand ($5,000.00), 


dated February 1, 1972, and due and payable on 
April 1, 1972. The California Agreement also gave 
Jed Cohen ("Cohen") an option to sell and Buyers 
an option to buy an additional 30,000 Shares of 
the Corporation owned by Cohen at Two ($2.00) 
Dollars per share, between June 21, 1972, and 
July 15, 1972, inclusive. 

Kayne, Robert Muh (“Muh") and Berkowitz 
agreed to resign upon the consummation of the 
transaction as officers, directors and Executive 
Committee Members of the Corporation and each of 
its subsidiaries. 

In order to provide for agreement on the 
terms ot purchase of the Corporation's Shares 
owned by Muh, the notes, the checks representing 
the cash portion of the purchase price, and the Shares 
“owned by Kayne, Berkowitz and Sloane were placed in 


escrow with Robert S. Persky as Escrow Agent. 


On February 11, 1972, the Escrow Agent 


received (i) instructions from Paul D. Risher ("Risher") 
to ceposit the checks and (ii) joint instructions 

from Risher and Muh notifying him, in accordance with 
the ‘iroviadons of the Escrow Agreement, that they 

had reached a satisfactory agreement relating to the 
sale of the Shares owned by Muh, Risher, E. Packer 


Wilbur ("Wilbur") and Samuel Crewford ("Crawford"). 
: 2 


The following documents were executed and 


exchanged on February 1, 1972: 


te Memorandum of Agreement, dated 
Fevruary 1, 1972, among Paul D. 
Risher, Samuel Crawford and 
E. Packer Wilbur ("Buyers") and 
Fred Kayne, Robert Muh, Lawrence oc. 
Berkowitz, Charles S. Sloane and 
Jed Cohen ("Sellers"); 

2. Escrow Agreement, dated February Le 


1972, between Robert S. Persky, a4: 


Escrow Agent and Fred Kayne, ‘hbarles S. 
Sloane, Lawrence J. Berkowitz, Paul D. 


Risher, Samuel Crawford and E. Packer 


Wilbur; 


3. The following documents were delivered 


to the Escrow Agent: 


(i) certificate number 


vc3 of the Corporation, representing 


200,000 Shares of voting stock 


registered in the name of Fred Kayne; 


(ii) certificate numbers 


VC15 and 16, representing 35,000 Shares 
of the common stock of the Corporation 


registered in the name of Lawrence J. 


Berkowitz; 


(* 


2 


(iii) certificate numbers 881 


VC18 and 19, representing 25,000 Shares 
of the common stock of the Corporation, 
registered in the name of Charles Ss. 
Sloane; | 

(iv) resignations of Messrs. 
Kayne, Berkowitz and Sloane as officers, 
directors and members of the Executive 
Committee of the Corporation and each 
of its subsidiaries; 

(v) check of Risher in the 
sum of One Hundred and Sixty-Six Thousand 
One Hundred and Sixty-Six Dollars 
($166,166.67) and Sixty-Seven Cents 
payable to Robert S. Persky as Escrow 
Agent and drawn on the Morgan Guaranty 
Trust Compan:y of New York; 

(vi) check of Wilbur in the 
sum of One Hundred and Sixty-Six Thousand 
One Hundred and Sixty-Six Dollars 
($166,166.66) and Sixty-Six Cents 
payable to Robert s. Persky, Esq., on 
the Irving Trust Company; 


(vii) check of Crawford in 


the sum of One Hundred and Sixty-Six 


Thousand One Hundred and Sixty-Six 
4 


Dollars ($166,166.67) and Sixty- 


Seven Cents payable to Robert 7%. 


Persky, as Escrow Agent drawn on 


the First National City Bank of New 


York; 
(viii) ge.eral releases 
running from Selle.= to a 
(ix). general releases 
in favor of Sellers from Buyers; 
(x) promissory note in 
the sum of Fifteen Thousand ($15,000.00) 
Dollars, dated February 1, 1972, payable 
to Berkowitz and executed by Buyess; 
(xi) promissory note in th: 
: sum of Five Thousand ($5,000.00) 
Dollars, dated February 1, 1972, payadle 
to Sloane and executed by Buyers; 


(xii) irrevocable proxy 


executed by Berkowitz in favor of Risher 
for the Shares represented by the 
Corporation's stock certificate number 


VCl16; 


(xiii) irrevocable proxy 


executed Ly Sloane in favor of Paul Risher 


relating to 2,500 Shares of the Corporation's 


stock represented by certificate number vc19. 


Several documents were also executed 
memorializing oral agreements previously reached, 


which had not been reduced to writing. These agree- 


ments related to the fees to be paid to Alan Silverstone 


and Fred Kayne relating to the underwriting of Barry's 
Jeweler's, Inc., and a second agreement relating 

to the compensation to he paid to Fred Kayne and 

— Fox in connection with the underwriting of 
Parking Structures International. An additional 
documert relating to the waiver of the right of first 
refusal by the Corporation for future offerings of 
the shares of Creative Fabrics Corporation was also 


executed. 


Copies of the following documents are 
2 
enclosed herewith: 88 4 


1. Memorandum of Agreement, dated 


February 1, 1972, among Paul D. 


Risher, Samuel Crawford and 
E. Packer Wilbur ("Buyers") and 


Fred Kayne, Robert Muh, Lawrence J. 


Berkowitz, Charles S. Sloane and 
Jed Cohen ("Sellers"); 


Escrow Agreement, dated February l, 


1972, between Robert S$. Persky, as 


Escrow Agent and Fred Kayne, Charles S. 


Sloane, Lawrence J. Berkowitz, Paul D. 
Risher, Samuel Crawford and E. Packer 
Wilbur; 
3. Certificate number VC3 of the Corporation, 
‘ representing 200,000 shares of the voting 
stock registered in the name of Fred Kayn:; 
4. Certificate numbers VC15 and ic. repre- 
senting 35,000 shares of the common stock 
of the Corporation registered in the name 
of Lawrence J. Ber:.owitz; 
5. Certificate numbers VC18 and 19, repre- 
senting 25,000 shares of the common stock 
of the Corporation, registered in the name 


-of Charles S. Sloane; 


Resignations of Messrs. Kayne, 


Berkowitz and Muh as officers, 


directors and members of the Executive 


Committee of the Corporation and each 

af its subsidiaries; 

Check of Risher in the sum of One Hundred 
and Sixty-Six Thousand One Hundred and 
Sixty-Six Dollars ($166,166.67) and Sixty- 
Seven Cents payable to Robert S. Persky 

as Escrow Agent and drawn on the Morgan 
Guaranty Trust Company of New York; 

_ Check of Wilbur in the sum of One Hundred 
and Sixty-Six Thousand One Hundred and 
Sixty-Six Dollars ($166,166.66) and Sixty- 
Six Cents payable to Robert S. Persky, as 
Escrow Agent, on the Irving Trust Company; 
Check of Crawford in the sum of One Hundred 
and Sixty-Six Thousand One Hundred and Sixty-_ 
Six Dollars ($166,166.67) and Sixty-Seven 
Cents payable to Robert S. Persky, as 
Escrow Agent drawn on the First National 
City Bank of New York; 

General releases running from Sellers 

to Buyers; 

General releases in favor of Sellers 


from Buyers; 


Promissory note in the sum of B 
Fifteen Thousand ($15,000.00) Dollars, 
dated February 1, 1972, payable to 
Berkowitz and executed by Buyers; 
Promissory note in the sum of Five 
Thousand ($5,000.00) Dollars, dated 
February 1, 1972, payable to Sloane 

and executed by Buyers; : 
Irrevocable proxy executed by Berkowitz 
in favor of Risher for the shares 
enn by the Corporation's stock 
certificate number VClé6; 

Irrevocable proxy executed by Sloane in 
favor of Risher relating to 2,500 
shares of the Corporation's stock repre- 
sented by certificate number VC19. 


Instructions from Risher and Muh 


dated February 11, 1972, to the Escrow 


Agent. 


Collateral documents included herein: 

17. Memorandum Agreement dated February 2, 
1972, relating to underwriting for 
Barry's Jewelers, Inc.; 

Memorandum Agreement relating to waiver 


right of first refusal with respect. to 


Creative Fabrics Corporation; 


Memorandum Agreement regarding employ- 


ment of Charles S. Sloane. 


On February 11, 1972, Robert Muh reached 


an agreement relating to the sale of his 200,006 888 
shares of voting common stock of the Corporation 
to Messrs. aoe Crawford and Wilbur. This agree- 
ment was evidenced by an agreement ‘deat Makennes ii. 
1972, between the parties and a supplemental agree- 
ment dated February 11, 1972, among Messrs. Risher, 
Crawford, Wilbur, Muh and the Corporation. 

At approximately 10:00 p.m., on the evening 
of February 11, 1972, at the offices of Finley, 
Kumble, Underberg, Persky, Roth & Grutman, iptractisen 
to the Escrow Agent pursuant to the Escrow Agreement 


‘dated February 1, 1972, were duly delivered to Robert S. 


Persky, as Escrow Agent. 


ik 


Persons present at the closing at the offices of 
Newburger, Loeb & Co., Inc., 1900 Avenue of the 


Stars, Los Angeles, California, on February 1, 1972: 


Stanley J. Friedman, Esq., of the firm of Shereff, 
Friedman, Hoffman & Goodman, 919 Third Avenue, New 
York, New York 10022, representing the Buyers; 


Alan I. Rothenberg, Esq., of the firm of Manatt, 
Phelps & Rothenberg, 1800 Century Park East, Los 
Angeles, California 90067, representing Fred Kayne; 
Robert S. Persky, Esq., of the firm of Finley, 

Kumble, Underberg, Persky, Roth & Grutman, 477 Madison 
Avenue, New York, New York 10022, representing the 
Corporation; 

Paul D. Risher, Buyer; 

E. Packer Wilbur, IV, Buyer; 

Samuel Crawford, Buyer; 


Fred Kayne, Seller; 


Lawrence J. Berkowitz, Esq., Seller, and counsel 
rep» esenting himself; 


Cha~les S. Sloane, Seller; 


Robert Muh, prospective Seller. 


Persons present at the closing held on February 11, E 


1972, at the offices of Finley, Kumble, Underberg, 


Persky, Roth & Grutman: 


Stanley J. Friedman, Esq., of the firm of Shereff, 
Friedman, Hoffman & Goodman, 919 Third Avenue, New 
York, New York 10022, representing Buyers; 

George Barnett, Esq., of the firm of Schaeffer, Dale, 
Vogel & Tavrow, 1501 Broadway, New York, New York, 
representing Robert Muh; 

Robert S. Persky, Esq., of the firm of Finley, Kumble, 


Underbert, Persky, Roth & Grutman, 477 Madison Avenue, 
New York, New York 10022, representing the Corporation; 


Paul D. Risher, Buyer; 
%. Packer Wilbur, IV, Buyer; 
Samuel Crawford, Buyer; 


Robert Muh, Seller 
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STEVEN J. AUMEBLE THEODORE Vv. GREENE COUNSEL 
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ROSEAT S.PERSAY B. HOWARD RAPPAPORT 
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DONALD ZIMMERMAN LEWIS HW. SANOLER 


(AREA CODE 212} 
MICHAEL A. BAMBERGER 


CABLE: LENFINLEY 
NEW YORK 


P& UL R.ALTER L.MARTIN Gi88S 
STANLEY iu. GOLOEN ROBERT _.FALKER 
BENJAM.N iRA GERTZ LENORE 9. KALMUS 
wORN PA. MARCIN SRELOON M. GOLDSTEIN 
SONALOD S.SNIOER WILLIAM F. ROSENBLUM, JR. 
FHOWARO L. BASS PETER J. LANE 
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Mz. Philip Mandei 
= : 5 ee be 

Golden, Wienshienk & Mandel 

10 East 40¢tn Street 

a er ae s pe 

New Yorx, New York 10016 


Re: Newburger, Loeb & Co., Inc., etc. 
v. Charles Gross, et al. 
Our file no. 1629.112 


Dear Mr. Mandel: 


We enclose herewith a copy of the proposed form of 
Amended Complaint in the captioned action. We would appreciate 
your reviewing the same and advising us no later than Friday, 
June 4, 1971, whether you are prepared to stipulate the service 
thereof, failing which we shall be compelled to move for an Order 
granting us the right to make service of this pleading. 


It is my understanding that you are prepared to execute 
the Amended Stipulation granting the adjournments of times to 
answer and reply, and otherwise adjourning deposition schedules 
which were the subject of a telephone conversation between our re- 
spective secretaries yesterday. Accordingly, and in the interests 
of our mutual ability to amicably conduct this litigation on a 
proper, professional basis, I will not otherwise reply to your 
letter of May 28. 


I look forward to meeting you tomorrow at the deposition 
of Mr. Persxy. 
Very truly yours, 
FINLEY, KUMBLE, rear ome: PERSKY & ROTH 
Lifiryn. Cs 4 
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CABLE: LENFINLEY 


PAU. A. ALTER WILLIAM F. ROSENGLLUM,UR. NEW YORA 
STANLEY &. GOLDEN STUART €. BERELSON 
YORN 2. A. MARCIN DAVID S. HERSHBERG 
DONALD S. SNIDER STEPHEN G. CICKERMAN 
ROBERT €. PEOUZZ: HOWARD A. ROSENSTEIN 
STEPREN A.WEISS ROBERT G. FRIEDMAN 
- MARTIN GiS6S ALAN v- MOGILNER 
ROBERT LL. FALAKER RICHARD $.COLLAINS 
LENORE OC. KAALMUS TROMAS C. LAMBERT 
5 > 7 4 
SRELSON M.GOLOSTEIN VAMES ©. MULLINS July 23 e 1971 
Som + “ Va = 4 os ~~ 

Mc. Philip Mandel, Attorney at Law 

a me > * eee 

Golden, Wienshienk & Manaél 

4 > if+n a 

10 East 40th Street 

= ae To Ao 3 

New York, New York 10016 


Re: Newburger, Loeb & Co., Inc., etc. 
v. Charles Gross, et al. 
Our file no. 1629.112 


Dear Mr. Mandel: 


This will acknowledge receipt of your letter of July 19 
to Mr. Gelb with regard to the above-captioned action. 


Please accept my assurances that there has been no in- 
al delay by Mr. Gelb in fulfilling his part of his under 
anding with you. As you know, he is out of town, having been 
lied to Tulsa the sap teubsinag of June 26 to —— a ene in a 


money, but which, thr nahone an extant temoorary Chaaetin, threaten 


the very survival of our client in a highly competitive market. 
Me. Gelb is now on trial before the Hon. William A. Berry, Chief 
Justice of the Oklahoma Supreme Court; he anticipates that this 
matter can be concluded within the next two or three weeks and 
will then return to New York and the business at hance. 


If you can abide with us until August, you may be sure 
that Mr. Gelb will be in touch with you immediately upon his re- 
turn. Meanwhile, I want you to know that your pat tience and fore- 
bearance in this matter are greatly appreciated. 


ye poh yours, 


C 


I ae Chas 
¥ pd 
Donald Zimmejyman 


aoe ame 
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ee NEW YORK, NEW 
8. ROWARD RAPPAPORT 

HARD 2. CAATER ene 


AREA COVE Zi 


» SANOLER 


CABLE: LENFiNcEY 


NEW YORA 


nOVWARD 

ROBERT G. FRICOMAN 
AWAN J. MOGILNCA 
RICHARO S.CO.uINnS 
THOMAS C. LAMGERT 
WAMCS C. MULLING 
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to your commun icé 
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wZON FINLEY ROWARD M. COHEN 477 MADISON AVENUE 
STEVEN J. RUMSLE TRECDORE J. GREENE 
NEiL UNSERBERG ALAN M. GELB NEW YORK, NEW YORA .OCce 
ROZERT S. PERSKY B. HOWARD RAPPAPQONT 
REARGORT ©. ROTH RICHARD &. CARTER ; 

DONALD IIMMERMAN LEWIS +, SANOLER of ee or 
NORMAN ROY GRUTMAN MICHAEL A. BAMBERGER 
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CABLE: LENFINLEY 
NEW YORA 


WILLIAM F. ROSEN SLUM,IR-. 


STUART =. GBERELSON 
DAVID & FRSHEERG 
STEPREM %. TY ERMAN 


HOWARD 4. RGSANSTEIN 
ROGERT ¢ TSEOMAN 
ALA (LOGILNER 


RIGS $.COLLINS 


THOMAS C. LAMBERT September qa, EOP 


SRELCON M.GOLOSTEIN JAMES C.MULULINS 
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’ New York, New York 10016 
’ 


Re: Newburgex, Loeb & Co., Inc., etc. 
v. Charles Gross, et al. 
Our file no. 1629.112 


Pursuant to our telephone conversation wherein we agreed 
shat Plaintiff would deliver a proposed form of Amended Complaint 
in the captioned macter, the same is enclosed. Please accep 
my apologies for its late delivery 


Xt look forward to seeing you tomorrow. 


Sincerely yours, 


FINLEY, KUMBLE,“UNDERBERG, PERSKY & ROLE 


vlan M. Gelb 
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First proposed amended complaint dated June 2, 1971 


DEFENDANTS ' 
EXHIBIT YYYY. 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


NEWBURGER, LOEB & CO., INC., as 
Assignee of Claims of David Buckley 
and Mary Buckley, and Newburger, Loeb 


& CO., AMENDED 
Plaintifé£, ‘COMPLAINT 


- against - 


CHARLES GROSS, MABEL BLEICH and Index No. 
GROSS & CO., ‘ 


Defendants. 


Plaintiff, complaining of defendants by its under- 


signed attorneys, Messrs. FINLEY, KUMBLE, UNDERBERG, PERSKY 


& ROTH, alleges, upon information and belief that: 


JURISDICTION 

1. This Court's jurisdiction is based upon: 
Section 22(a) of the Securities Act of 1933, as amended, 
15 U.S.C. §77v(a) (the "Securities Act"); Section 27 of the 
Securities Exchange Act of 1934, as amended, 15 U.S.C. §78aa 
(the “Exchange Ac*%"); and the principles of pendant jurisdiction. 

2. vas action is instituted as the result of de- 
fendants' violation of Section 17(a) of the Securities Act; 
Sections 10(b) and 15 (c) of the Exchange Act; the 
Rules and Regulations of the Securities Exchange Commission 
(the "SEC") promulgated under both Acts, and in particular: 


Rule 10b-5, 17 C.F.R. 240.10b-5; Rule 15cl1-7, 17 C.F.R. 


240.15cl1-7; the Rules of the National Association of F 


Security Dealers (the "NASD"); and common law principles. 


PLAINTIFF 


3. Plaintiff Neuburger, Loeb & Co., Inc. is a 


corporation organized and existing under the laws of the 


State of Delaware, with its principal place of business at 


5 Hanover Square, New York, New York. 

4. On or about December 30th, 1970, for good 
and sufficient consideration, oe Buckley and his wife 
Mary Buckley (the “Buckleys"), then residing at 82 West 
River Road, Rumson, New Jersey, assigned to Neuburger, Loeb 
& Co., a New York limited partnership, all of the claims 
and causes of action against the defendants herein. 

5. On or about February 11, 1971, for gaod and 
sufficient consideration, Neuburger, Loeb & Co. assigned to 
the plaintiff, Neuburger, Loeb & Co., Inc. all of the claims 
and causes of action against the defendants herein, which 


were assigned to it by the Buckleys. 


DEFENDANTS 


6. Defendant Charles Gross is an individual 
residing at 32 The deletes, Roslyn Heights, New York. 
During all relevant times upon information and belief, he 
was a partner, agent and employee of defendant Gross & Co. 

7. Defendant Mabel Bleich is an individual 
residing at 1020 Grand Concourse, Bronx, New York. During 
all relevant times, upon information and belief, she was a 


partner, agent and employee of defendant Gross & Co. 


8. pefendant Gross & Co., upon information and 
‘ belief, was a partnership organized and existing under é 
the laws of the State of New York. During all relevant 
times, it was principally engaged as a broker and dealer 


in securities, transacting business in the City, County 


and State of New York. 


FOR A FIRST CAUSE OF ACTION 


9. This first cause of action is instituted 
under peceve 22(a) of the Securities Act to enforce the 
liability created by Section 17(a) of the Securities Act. 

10. During a four and a half (4-1/2) vais period 
between April 1962 and August 1966, the defendants, by the 
use of the mails and other instruments of transportation 
or communication in interstate commerce, directly and in- 
directly engaged in transactions, practices or courses of 
business, hereinafter more fully set forth, which operated 
and were calculated to operate as a fraud and deceit upon 
the Buckleys, in connection with the offer and sale of 
securities. 

ll. Between April 1962 and August 1966, the 
Buckleys maintained a margin account ere defendant Gross 
& CO. 


12. During that 4-1/2 year period, defendant 


Charles Gross was the partner and registered representative 


of defendant Gross & Co., with which the Buckleys dealt. 


13... During that 4-1/2 year period, defendant E 
Charles Gross suggested, encouraged and effected a total 
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of more than 1,100 transactions in the margin account. of 


the Buckleys. 


14. Upon information and belief, all of the 


more than 1,100 transactions etfected in the margin account 


of the Buckieys were made pursuant to the advice of defendant 


Charles Gross, the Buckleys relying not only upon the 
professed knowledge and expertise of defendant Charles 
Gross in the securities market, but also upon the fiduciary 
ewisesindiy of broker to customer. 

15. The total dollar amount of purchases and 
sales during that 4-1/2 year period was $9,329,557. The 
average investment by the Buckleys' in the account during 
that same period was $107,520. Thus, the average investment 
of the Buckleys' in the account was turned over approximately 
40 times. 

16- The unusually dials: eae under re 
circumstances, totally unwarranted heavy trading was not 
consistent with and was in derogation of defendant's primary 
duty to advise and encourage ma investment decisions. 

17- The unusually excessive and, under the 
circumstances, totally unwa 2d heavy trading in the 
Buckleys' account was suggested, encouraged and effected 
primarily for the purpose of generating commissions, which, 


upon information and belief, were in excess of $75,000. 
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18. The unusually excessive and, under the E 
circumstances, totally unwarranted heavy trading in the 
Buckleys' account resultedin net losses to the Buckleys 
; exceeding $174,000. 
19. The defendant Mabel Bleich as a partner of 


defendant Gross & Co., was under the obligation to properly 


review the actions of defendant Charles Gross as well as 


supervice the transactions in the Buckleys' account, which 
upon information and belief, defendant Mabel Bleich failed 


to do and for which she is jointly and severally liable. 


FOR A SECOND CAUSE OF ACTION 


20. This second cause of action is instituted 
under Section 27 of the Exchange Act, to enforce rights 
arising out of defendants' violation of Section 10 kas 
Exchange Act, and Rule 10b-5 promulgated thereunder, 17 
C.F.R. §240.10b-5. 

21. Plaintiff repeats each and every allegation 
set forth in paragraphs "l10' to "19" with the same force 


and effect as if the same were hereat fully set forth. 
FOR A_THIRD CAUSE OF ACTION 


22. This third cause of action is instituted 
under Section 27 of the Exchange Act, to enforce rights 
arising out of defendants' violation of Section 15(c) of 
the Exchange Act and Rule 15cl-7 promulgated thereunder, 


17 C.F.R. 240.15c1-7. 


23. Plaintiff repeats each and every allegatione 


set forth in paragraphs "10" to "19" with the same force and 901 


effect as if the same were hereat fully set forth. 
FOR A FOURTH CAUSE OF ACTION 


24. Plaintiff repeats each and every allegation 
set forth in paragraphs "10" to "19" with the same force and 
effect as if the same were hereat set forth in full. 

25. Defendants have violated coun law duties owed 


by them to the Buckleys. 
FOR A FIFTH CAUSE OF ACTION 


26. On or about January 1, 1969, defendant CHARLES 
GROSS entered into an agreement in writing (the "Partnership 
Agreement"), wherein and whereby the parties thereto agreed 
to conduct a ceneral brokerage business in securities and com- 

.modities under the firm name and style of Newburger, Loeb & CO 
(the "Firm") upon the terms and conditions set forth therein. 

27. Thereafter, from time to time, the Partnership 
Agreement was amended, the Partnership Agreement as amended 
hereinafter called "Amended Partnership Agreement." 

28. Paragraph 1.2 of the Partnership Agreement and 
the Amended Partnership Agreement named defendant CHARLES GROSS 
as a general partner in the Firm. 

29. Paragraph 4.2 of the Partnership Agreement and 
the Amended Partnership Agreement provided in part that: 


"The General Partners as aiong themselves shall 


be governed by the following rules of conduct: 
(a) Each General Partner shall: E 
(2) Exercise his best efforts in further- 90? 
ance of the Firm business; 
Conform to the rules of those Exchanges 
to which the Firm belongs or on which 
they deal through a partner (in case 
of conflict, the rules of the New york 
Stock Exchange shall govern); and 
Exercise due care in the performance 
Of his activities for the Firm. . . 


(b) No General Partner shall: 


(2) Wilfully do any act adverse to the 


interest of the Firm; 
(3) Except as provided in paragraph 4.4, 
make any investment for the Firm account 
Or enter into any syndicate. .." 
30. Paragraph 4.3 of the Partnership Agreement and 
the Amended Partnership Agreement provided, in part, that: 

"Leo Stern, Robert L. Newburger, Andrew M. 
Newburger, Robert L. Stern and Charles H. Gross 
are constituted an Executive Committee of the 
General Partners, which Committee by POPES in 
vote of a majority of its members shall have 
full power and authority on behalf of all of 


the partners of this Firm at any time and from 
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time to time to manage the affairs and businfss 
of the partnership to the exclusion of the then 
General Partnership, except where these Articles 
er the rules and regulations of any Securities 
Exchange of which the partnership is a member 
shall require otherwise." 

Paragraph 4.4 of the Agreement provided that: 
"The Executive Committee designated in paragraph 
4.3, or its designee or designees, is further 
authorized and empowered to make investments 

for the partnership and to enter into syndicates 
on behalf of the partnership in connection with 
any matter, thing or venture which they in 

their discretion deem proper." 

32. Between on or about October 7, 1969, and on or 
about April 28, 1970, defendant GROSS breached the Partnership 
Agreement and the Amended Partnership Agreement, and further, 
in violation of his fiduciary obligations to the Firm, purchased 
39,100 shares of the common stock in City Investing Corp. for 


and on behalf of the Firm, and further engaged in transactions 


on behalf of the Firm in warrants of Tyco Laboratories, Inc. 


33. Said purchases and transactions were made without 
designation, permission or approval by the Executive Committee 
of the Firm. 

34. By virtue of the foregoing, the Firm was damaged 
in the sum of $140,682.45, no part of which has been paid. 


35. Prior to the commencement of this action, the 


foregoing claim was assigned by the Firm to Plaintiff. E 904 
FOR A SIXTH CAUSE OF ACTION _ 


36. Repeats and realleges the allegations contained 
in paragraphs “26", “27°, “28", "29", “30° and "31" of the 
Amended Complaint. 

37. In further breach of the Partnership Agreement 
and the Amended Partnership Agreement, defendant GROSS made, 
caused and permitted the Firm to make material misrepresenta~- 
tions to the Board of Governors of the New York Stock Exchange, 
resulting in damage to the Firm of $50,000. 


38. Prior to the commencement of this action, the 


foregoing claim was assigned by the Firm to Plaintiff. 
FOR A SEVENTH CAUSE OF ACTION 


39. Repeats and realleges the allegations contained 
in paragraphs "26". "27", "28" and "29" of the Amended Complaint. 

40. Defendant GROSS has failed and refuses to make 
repayment to the Firm of a $500 petty cash advance, or of 


$1,600 in insurance premiums for his sole and exclusive benefit. 
FOR AN EIGHTH CAUSE OF ACTION 


41. Repeats and realleges the allegations contained 
in paragraphs “26", "27", "28", “29", “30" anda “31" Of the 
Amended Complaint. 


42. At all times hereinafter alleged, defendant 


GROSS was a member of the Executive Committee of the Firm 
and one of its managing partners. E 905 

43. By virtue of his said position, defendant GROSS 
was aware that the Firm was in severe financial difficulties. 

44. Defendant, on behalf of the Firm, executed a 
lease on new space for the Firm (the "“Lease"). 

45. Subsequent to the execution of the Lease, it was 
determined by the Firm that it was unable, due to severe finan- 
cial difficulties, to occupy the premises demised pursuant to 
the Lease. 

46. Defendant GROSS, with knowledge of that decision, 
and of the severe financial difficulties of the Firm, received 
an offer on behalf of the Firm from the landlord named under 
the te 2f the Lease, wherein and whereby the iandlord offered 
to ter: uate the Lease and to pay to the Firm the sum of $100,000 
for the repurchase of the Lease. 

47. In breach of his fiduciary duties to the Firm, 
and in breach of the Partnership Agreement and the Amended 
Partnership Agreement, defendant GROSS failed to advise the Firm 
of this offer by the landlord under the Lease. 

48. By virtue of the foregoing, the Firm was deprived 
of said sum of $100,000, and was further compelled to make pay- 
ment to the landlord of the sum of $430,000 in order to "buy out" 
the Lease, all to the damage of the Firm in the sum of $530,000. 

49. Prior to the commencement of this action, the 


foregoing claim was assigned by the Firm to Plaintiff. 
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FOR A NINTH CAUSE OF ACTION 
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50. Repeats and realleges the allegations contained 


in paragraphs "26", "27", "28", "29" and "30" of the Amended 
Complaint. 
51. Defendant GROSS, as a managing partner of the 
Firm, set salaries for his various employees from time to time. 
52. In breach of the Partnership Agreemert and the 
Amended Partnership Agreement, and in violation of his fiduciary 
duties to the Firm, defendant GROSS caused wasteful payments 
to be made as purported salary to one MABEL BLEICH. 
53. Said payments were made, not for sufficient or 
adequate value received by the Firm for the services of MABEL 
BLEICH, but as and for the acquittal of a personal responsi- 
bility by defendant GROSS and his family. 
54. By virtue of the foregoing, the Firm was damaged 
in the sum of $20,000. 
55. Prior to the commencement of this action, the 


foregoing claim was assigned by the Firm to Plaintiff. 


FOR A TENTH CAUSE OF ACTION 


56. Repeats and realleges the allegations contained 
in paragraphs "26", "27", "28", "29" and "30" of the Amended 


Complaint. 


Sis prior to March, 1970, defendant GROSS recommended 
to the Executive Committee of the Firm that the firm enter 
into a joint venture with one LOUIS BRACKER in the brokerage 


business. 


58. Thereafter, cn the basis of such recommendation, 


E 9 
the Firm entered into said joint venture. xf 07 


59. In breach of the Partnership Agreement and the 
Amended Partnership Agreement, and further, in breach of his 
fiduciary duties to the Firm, defendant GROSS failed and omitted 
to state to the Firm or to its Executive Committee that he had 
been warned that BRACKER was not a person of good character or 
reputation in connection with his eens dealings, or that 
the Firm would be likely to experience difficulties with BRACKER 
in the event it entered into a business relationship with him. 

60. By virtue of the forec-ing, the Firm was damaged 


in the sum of $60,000. 


61. Prior to the commencement of this action, the 


foregoing claim was assigned by the Firm to Plaintiff. 


FOR AN ELEVENTH CAUSE OF ACTION 


62. Plaintiff repeats each and every allegation set 
forth in paragraphs "10" to "19" with the same force and effect 
as if the same were hereat set forth in full. 

63. That by reason of the fraudulent conduct and 
deceit practiced and participated in by the defendants, the 
acts and practices engaged in by the defendants which constitute 
violations of the Securities Act, the Exchange Act and the Rules 
and Regulations promulgate? under both acts, plaintiff has been 


compelled to and has engaged counsel to prosecute this action 


against the defendants herein. 
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64. Plaintiff has been infermed and verily believes 
that the services to be rendered by said counsel could be 908 
extensive and may be required over a long period of time, 
and if not settled, will require substantial cash disbursements 
in the prosecution of this action by reason of the complexity 
of the transactions in the account of the Buckleys, and will 
further require extensive examinations before trial and that 
the fair and reasonable value of the services to be rendered 
by said counsel in the investigation, preparation and trial of 
this action will be in excess of $50,000. 

WHEREFORE, plaintiff demands judgment in its favor 
znd against defendants as follows: 

(1) On the FIRST, SECOND, THIRD and FOURTH CAUSES 
OF ACTION, money damages as against the defendants, CHARLES 
GROSS, MABEL BLEICH and GROSS & UO., in excess of $249,000, 
jointly and severally, or such other measure of recovery for 
defendants' violations, as the court may deem just and proper; 

(2) On the FIFTH CAUSE OF ACTION, for money damages 
against defendant CHARLES GROSS in the sum of $140,682.45; 

(3) On the SIXTH CAUSE OF ACTION, for money damages 
against defendant CHARLES GROSS in the sum of $50,000; 

(4) On the SKHVENTH CAUSE OF ACTION, for money damages 
against defendant CHARLES GROSS in the sum of $2,100; 

(5) On the EIGHTH CAUSE OF ACTION, for money damages 


against defendant CHARLES GROSS in the sum of $£ 0,000; 


(6) On the NINTH CAUSE OF ACTION, for money damages 
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against defendant CHARLES GROSS in the sum of $20,000. E 
(7) On the TENTH CAUSE OF ACTION, for money damages 
against defendant CHARLES GROSS in the sum of $60,000. 


(8) Oa the ELEVENTH CAUSE OF ACTION, money damages 


against the defendants, jointly and severally, in excess of 


$50,000, oer such other sum as the court may find just and 
reasonable, as and for plaintiff's counsel fees; and 

(9) Such other, further and different relief as the 
court may deem proper; 
together with interest from the date of the violations or 


wrongs hereinbefore set forth, with costs and disbursements. 


Dated: New York, New York 
June 2, 1971 


FINLEY, KUMBLE, UNDERBERG, PERSKY & ROTH 


Te Gk ce as 
eS iy Lie 


hog 


Alan M. Gelb 
A Member off the Firm 
Attorneys for Plaintiff 
477 Madison Avenue 
New York, New York 10022 
(212) 371-5900 
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DEFENDANTS' EXHIBIT BBBBB. 


NEW YORK STOCK EXCHANGE 


Financial Supplement to Application of 


FRED KAYNE Dared January 20, 1970 


Concerning the Member Firm, 


Newhurger, Loeh & Co. 


. My net worth (including equities in real estate, securities and other property) is in excess of $ 300,000.00 


STRIKE OUT INAPPLICABLE WORDS IN BRACKETS. A STATEMENT 
ANSWERED “WILL NOT” REQUIRES NO FURTHER ANSWER. 


I [will] [w@eiex] make a capital contribution to the firm of [$ 50,000 _ in cash at ae interest] 
‘Sim market value of securities at % interest]. 


. I [s4if] [will not] make a subordinated loan to the firm of $. in [cash] [market value of securities}, 
for which I will receive interest at the rate of ___m%. The subordinated loan will expire ______ 


. 1 BRAN [will not] subordinate my claim to the equity in my account with th. firm, captioned 
, which has a [debit] (credic] balance of $ 
and long securities with a market value of $ . As compensation therefor, I will 
receive interest at the rate of %,. The subordination of my claim will expire 


. Ca) The firm $41 [will not] pay me a salary of $ per 
(b) I [wilt] fete] share in oo Bo Oe of Gem profits and _.. ___ 1.8 _& of firm losses. 


(c) I [wiTF] [will not] have a drawing account of $ ________. per Prot oll EE escrncrese -e GET 
my interest in firm profits. 


(d) The firm [#30 [will not] guarantce me compensation of $. a year, in salary 
and/or participation in firm profits. 


. (a) T have not borrowed, nor will 1 borrow, and no one other than myself has any interest in, any of the 
cash or securities to be contributed to firm capital, loaned to the firm, or included in my subordinated 
account with the firm (as the case may be) [EXCEPT AS FOLLOWS): . 


No exceptions 


DEFENDANTS' EXHIBIT BBBBB. c 
(b) I have nor given, nor will I give without the prior approval of the Exchange, any note, obligation, 
' acknowledgment, assignment or other agreement with respect to the capital to be contributed, the property 
to be loaned, or the property included in my subordinated account (as the case may be); nor with respect 


to any interest, participation in profits or compensation which I will receive from the firm (EXCEPT AS 
FOLLOWS}: 


ma Bo_exceptions 
rire eer i ala eM ligt Oh ee 8 aS oy 
TMi aaeneemnceminme Ce ee Ses. eee 


(c) (FOR PROPOSED ALLIED MEMBERS ONLY) I have no other loans or borrowings reportable under 
Rule 420 of the Board of Governors [EXCEPT AS FOLLOWS] 


No_ exceptions 


LC 


FRED KAYNE (Signajure of A pplicanc) 
I certify that the answers to Statements 2 through § above are correct. 


pre fy ee 


(Signacure of Member-Parener 
or Senior Partner of Firm) 
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RISHER. MUH AND CoO., INC. 
527 MADISON AVENUE 
NEW YORK, N. ¥. 10022 


(212) 661-7053 
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December 9, 1970 


Mrs. Mabel Bleich 
5 Hanover Square 
New York, New York 


Dear Mrs. Bleich: 


As you may know by now, Risher, Muh and Co., Inc. has been 
given notice to discontinue its services to Newburger, Loeb & 
Co. The effective date for the discontinuance is Friday, 
December 11, 1970. 


Risher, Muh and Co., Inc. feels that it has made substantial 
achievements in Newburger, Loeb's behalf and moreover we 
believe strongly in the long run viability of Newburger, 
Loeb & Co. Therefore by this letter, Risher, Muh and Co., 
Inc. continues in effect the offer to the Limited Partners 
to reorganize the firm. The General Partners did not 
accept this offer. 


Risher, Muh and Co., Inc. strongly believes that acceptance 
of this offer by the General and Limited Partners would 
provide an opportunity to restore the economic viability 

of Newburger, Loeb. A copy of this letter is being sent 

to Messrs. oteefel, Eisenberg and Richenthal and to each 
individual Limited Partner. Since there may not be 
sufficient time for the letter to reach each Limited 
Partner, Risher, Muh and Co., Inc. would appreciate it if 
Messrs. Steefel, Eisenberg and Richenthal would ensure that 
this letter's contents are communicated to each Limited 
Partner prior to the December 11th meeting. 


Yours sincerely, 
Dion yin mee 
Paul D. Risher 
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DEFENDANTS' EXHIBIT DDDDD. 9 { : 
oe a 
AMENDED 
CERTIFICATE OF LIMITED PARTNERSHIP 
OF 


NEWBURGER, LOEB & CO. 


THIS IS TO CERTIFY That the undersigned persons, being 
all of the members of the limited partnership of NEWBURGER, 
LOEB & CO., having signed and acknowledged this Certificate 
amending the certificates heretofore filed in the office of 
the Clerk of the County of New York, do hereby state that 
the Certificate of Limited Partnership, 4s amended, hereto- 
fore filed in the office of the Clerk of the County of ft 
Yorn is nereby furiner amended to pefiecs a Climige ik tlic 
name of the limited partnership as follows: 

Tie name of the Partnership is NS HOLDINGS & CO. 
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General Partners: 
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STATE OF NEW YORK) 
: SS: 
: COUNTY OFNEW YORK) 


On the llth day of February, 1971, before me personally 
came the partners of NEWBURGER, LOEB & CO., to me known and 
known to me, who executed the foregoing instrument and who duly 
acknowledged to me that they executed the same. 


%. 


\ \ a | { ye \ ( ry eee, r J, 
= s ionstion : ne \ ce Nate Gu 
i = = ——s oe 
Notary Public sl 
: MICHIAT!. A. PAMBESCES 
No'ary Py “3 2 vi tteng York 


Hg, Sl-st we 
Oudiiics in fic Yoix County 


CBitiiiwwcs? Cay te ed o = Oe 


UT FO ays 
Ein PAGE ey ca4e 


sf eee eat ae 
J SATE OF NOM YOR, COUNTY @F KEW PORKISS: z 
wi UPREME COURT, NEW YORK COUNTY . 


|, NORMAN GOODMAN, c@untr CLESK AND CLTAK OF THE 5 


" 
“ | DO HEREBY CERTIFY THAT | HAVE SOMPARED Thic COPY WITH THE ORIGINAL 
| FILED IN HY OFFICE OM : fu AND TWAT THE SAME IS A : PO 
| RR Sadelakd + 
| CORRECT TRANSCRIPT qukerrddy Ant OF THE WROLE OF SUGH ORIGINAL =~ 
IN WITNESS WHEREOF, 1 HAVE. HEREUNTO SET MY HAND AND AFPIED 
d Sa fh Lai z Py eee 


— JUL 3118 om 


es es 
Temes CLERK AND CLERK OF THE SUPREME COUR yore ‘ 
FEE PAID: $4.00 FAX SIMIC SISMATURE USSO- PURSUANT JO S&C. 903, COUNTY LAW 


: y 


THUS RECORD NOT TO 
BE REMOVED FROM THE 
COUNTY CLERM'S OFFICE 


os oa een yp = eee 


of 
FILED er f 


Qa 
a) 
Qa 
Q 
a) 
=a] 
ahd 
aa 
Hi 
: 


DEFENDANTS ' 


FINLEY, KUMBLE, HEINE, NOERBERG & GRUTMAN " 
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LEON FINLEY RICHARD E. CARTER 
STEVEN J. RUMBLE MICHAEL A. BAMBERGER ant Sasa Ses 
ANOREW N. HEINE i. MARTIN GIBBS 

NEIL UNDERBERG STEPHEN A. WEISS ae ee 
HERBERT F. ROTH ROBERT E. PEOUZZ: 
NORMAN ROY GRUTMAN ROBERT L. FALKER 
THEODORE J. GREENE JEFFREY A. FILLMAN 
ALAN 4.GELB GERALD ADLER 

B. HOWARO RAPPAPORT OONALD S. SNIDER 


371-8900 
(AREA CODE 2i2 


CABLE: LENFINLEY 
NEW YORK 


JOHN P A. MARCIN MITCHELL FENTON 

LENORE CO. KALMUS HELENE C. SCHECHTMAN 

SHELDON M. GOLDSTEIN STEPHEN J. TREAOQWAY 

WILLIAM F. ROSENBLUM, JR JEFFREY STEPHEN RAMER 

DAVIO S. HERSHBERG ALAN R. BIALECK 

RICHARD S. COLLINS DANIEL B. MAHONEY 29 
JOHN R. CORNELL ELWOOO F. COLLINS, JR : 
GEORGE 8. YANAKWITT JONATHAN J. SILBERMANN 

DAVID A. SANDERS JAMES E. MERRIMAN 


MARK SCHWARZ JERRY Ww. BAIRO 
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David Abrams, Esq. 

Richenthal, Abrams & Moss, Esqs. 
122 East 42nd Street 

New York, New York 10017 


Philip Mandel, Esq. ee 
Golden, Wienshienk & Mandel 

10 East 40th Street 

New York, New York 10016” 


Lester Esterman, Esq. 
Hart & Hume, Esqs. 

10 East 40th Street 

New York, New York 10016 


Re: Newburger, Loeb v. Gross 


Gentlemen: 


We are enclosing a copy of a letter advising our clients 
of our intention to withdraw in this case which you will find 
self explanatory. 


A formal motion for leave to withdraw will be served later 
today. 


Very truly yours, 
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Herbert F. Roth 
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ELWOOD F. COLLINS, UR. 
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JERRY W. BAIRO 


1221 Venetian Way 


Miami, Florida 


Mr. Lawrence J. Berkowitz 
10717 Wilshire Boulevard 


Los Angeles, 


California 90024 


Hon. Harry B. Frank 4 

An Executor of the Estate of Ned D. Frank 
308 East 74th Street 

New York, New York 


Mr. Fred Kayne 


15947 High Knoll Road 


Encino, 


Mr. 
907 
Los 
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Mr. 
W. 


California 91316 
Chantilly Road 
California 90024 


Andrew M. Newburger 
58th Street 


York, New York 10019 


Mr. 


Robert L. Newburger 


29 East 64th Street 
New York, New York 


Robert S. Persky, Esq. 
c/o Persky & Jarblum 

One Rockefeller Plaza 
New York, New York 10020 


Mr. Harold J. Richards 


Re: Newburger, Loeb & Co., 


E 918 


477 MADISON AVENUE 


NEW YORK, NEW YORK 10022 


371-$900 
(AREA COOE 212) 


CABLE: LENFINLEY 
NEW YORK 


April 25, 1974 


Mr. Paal D. Risher 
Newburger, Loeb & Company 
5 Hanover Square 

New York, New York 


Mr. Sanford Roggenburg 
2532 Bradley Court 
Merrick, New York 


Mr. John F. Settel 
125 Brookside Drive 
Greenwich, Connecticut 


Mr. Charles S. Sloane 
1248 So. Camden Drive 
Los Angeles, California 


Mr. Richard D. Stern 


196 East 75th Street 
New York, New York 


Mr. Richard D. Stern 

An Executor of the Estate 
of Leo Stern 

196 East 75th Street 

New York, New York 


Mr. Robert L. Stern " 
4600 So. Four Mile Run Drive 


Arlington, Virginia 22204 
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60 Gramercy Park North 
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Please take notice that we are hereby confirming the oral 
advice previously given to you that you should make immediate 
arrangements to obtain new counsel to represent your interests 
in the above named matter. As we previously explained to you 
it is our intention to move forthwith to withdraw as counsel of 
record for all parties that we represent in this proceeding. 


On Thursday afternoon, April llth, 1974 a meeting was held 
in this matter at our offices to which all defendants were invited 
to attend. We met with many of you at that time to explain that 
there was a substantial unpaid indebtedness outstanding due and 
owing to our law firm for legal services rendered by us on your 
béhait. 


We further explained at that time that it would be necessary 
for us to withdraw as counsel unless arrangements were made to 
promptly insure the payment of your past indebtedness and to assure 
payment for services we believed would necessarily be incurred in 
connection with the future ongoing requirements of this lawsuit. 


At the request of those of you present at the April lith 
meeting, and as a courtesy to you, we acceded to the request of 
those of you present to defer our withdrawal as counsel until 
Thursday, April 25th. Your request for the adjournment was to 
allow those of you present to meet with each other and to communicate 
with those not present, to attempt to see if reasonable arrangements 
could be made for the payment of our fees or to explore alternative 
arrangements for legal representation with us or with other counsel. 


We made it entirely clear on the occasion of the April llth 
meeting that time was of the essence with respect to your making 
a decision. The reason for the urgency of time was the result of 
the fact that there was and is a May 15th Court deadline in force 
and effect for completion of discovery and inspection proceedings 
in this case and with trial expected by the Fall. With every day 
that passed work of substance had to be done. Adjournments could 
not be obtained because of the May 15th Court deadline. It was 
because of this that prompt and immediate decision was and is 
essential. 


We were advised earlier today that there will not be a meeting 
as scheduled for today and that you have not, will not or cannot 
make arrangements for payment to us of past legal services rendered 
or for future legal services that may be required. 
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Accordingly, we are constrained to advise you iefinitively 
that we will not perform any further legal services in this matter 


and will immediately move to formally withdraw as counsel of record 
for you. 


We wish to point out to you again as we did on April llth, 
that it is of the utmost importance to those of you whom we repre- 


sent to take immediate steps to see that your interests are pro- 
tected. 


Very truly yours, 


FINLEY, KUMBLE, HEINE, 
UNDERBERG & GRUTMAN 


By Hubut RRA 
Herbert F. Roth 
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MEMORANDUM 


May 11, 1970 


Newburger, Loeb & Co. 


At 3:30 p.m. Messrs. Gross, Stern, Newburger and Therese 
met with Messrs, Fitzgerald and Newman to discuss the firm's capital 
ratio and current loss. 


A report as of March 26th, indicated a ratio of 1,404% with 
excess net capital of $741,416 and a three month loss of 9358 , 331. 
It was estimated that the overall loss for the month of April would 
be approximately $222,000. 


When asked what steps have been or would be taken to reverse 
the loss trend and reduce the capital ratio, we were told that the 
firm had just submitted and received emergency approval for the 
subordinated account of Geza and Kinko Polaty, the net effect which 
would increase capital by $253,000. 


When asked whether there were any particular large blocks of 
securities in proprietary accounts, we were told that the only block 
is 30,000 shares of City Investing, which at May llth, had an approxi- 
mate market value of $420,000. To further elaborate what the firm is 
contemplating in way of reversing its loss trend and raising additional 
capital, we were told that: 


1) The partnership payroll was reduced by $215,000 
annually on March 1, 1970. 

2) Interest paid to partners on their capital was 
reduced by approximately $175,000 annually on 
March 1, 1970, 

3) Personnel costs have been reduced through layoffs 
and normal attrition besides the curtailment of 
overtime. 

Plans are being made to discontinue the Brooklyn 
office, transferring its best producers to other 
locations. 
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The loss sustained by the opening of the two 
California offices during January and February 
exceeded $63,000. This loss should be rapidly 
diminished and reversed, 

Perlberg, Monness, Williams & Sidel commenced 
clearing through Newburger, Loeb & Co. on March 

30, 1970. The firm estimates an additional 
$15-20,000 monthly profit from this association. 

The firm estimates that the interim $15.00 service 
charge should add a minimum of $50,000 monthly to 
their income. During the month of April $24,800 

-was realized as a result of the surcharge and for 

the month of May $44,300 had been realized, 

The firm is actively seeking new procedures and 
anticipates an increase in fees such as underwritings, 
private placements, etc.. 

The firm anticipates raising approximately $1,000,000 
in subordinated capital within the next month. This 
capital will be in the form of customers subordinating 
their accounts. 

Security capital of general partners will be either 
liquidated or added so as to provide about $300,000 in 
additional "good" capital. 

General partners of Newburger, Loeb & Co. anticipate 
in excess of $250,000 in refunds of prepaid taxes for 
1969, which funds will be added to their respective 
capital accounts. 


At the conclusion of the meeting the partners were told that 
~-they could expect to receive a letter from the Exchange advising 
the firm that the Exchange should be advised of any potential capital 
withdrawals. 
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Place Delmonico's 

Date January 28, 196 

Time 5;00 p.m. 

Present: All general partners except Adolphus Roggenburg and Charles 
H. Gross. 

The meeting was . d together by Robert L. Newburger who acted as the 


Moderator. Mr. Newburger outlined the format that would be followed and 
requested that everyone submit suggestions in regard to future meetings. 


He then outlined the functions of various partners as follows: 


1. 


Leo Stern - Mx. Stern will have no specific function but 


is to be consulted on all major policy decisions and their 
implementation. 


. 


Operations - Robert L. Stern 
Julius S. Schnail 


Richard D. Stern 
\ 
Customer and Registered Representative relations, Insurance, 
Real Estate, etc. - Andrew M. Newburger 
Harold J. Richards 
| Ned D. Frank (House Counsel) 


Corporate Fingnce, Mutual Funds, Block Trading, Under- 
writings, Research, etc. - 
{ Charles H. Gross 
i Benjamin F. Peyser 
Edward R. Holt 
John F. Settel 


Order Room and Clearance Accounts - 
Robert L. Newburger (Coordinator in 


the above mentioned functions) 
George F. Conniff 
William A. McGovern 
John F. Thistleton 


Talk on Operations - Robert L. Stern - 
Richard Marshall is the Manager of Operations and Jack Braunstein 
is in charge of Internal Audit and Control. They have a staff of nine. 


: The P & S Department has been converted, and the other departments 


will follow. Coding the Stock Record is to be done by temporary 
personnel. Mr. Stern further report d that because of our growth, it 
has become necessary to convert fr n workirg supervi.ors to non- 
working supervisors. ‘“ new supe i50F of the Margin Department 


WISURSER, 


‘alk on Operations cont. - 3 
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started on Januaiy 29 and a new head of the Dividend Department 
started on Februar, 3. Also on February 3, the new assistant 
cashier was to start. 


| 
936 | 


Richard D. Stern - . 


iir. Stern advised us that he is now our partner in charge of personnel 
in regare to hiring and firing and that George F, Conniff would remain 
in charge of personnel records. Mr. Stern has hired Mark Shephard 
who will be his assistant. He advised us that we were reorganizing 
our wage salary system especially in connection with overtime. We 
have also formed a department of reorganization which will handle 

all tenders and related matters, George F. Conniff will be in charge 
of this department and will have two employees working with him 
beginning February 17. In George Plave's absence, Matty will be in 
charge of the Cage. Tony Marcella and Alan Guskind are the other 
two assistant cashiers. Mr. Stern also advised us that we were 
interested in hiring part-time employees:at $2. 25 an hour and that 

no experience was necessary. 


Andrew M. Newburger - 


Mr. Newburger advised us of the new system for the handling of 
complaints. No Registered kevresentative is to call any of our 
employees other than Margin Department employees. All com- 
plaints are to be funneled through Andrew M. Newburger, Harold 
J. Richards and Ned D, Frank. We, in turn, will give them to 
Richard Marshail for researching. 


| a Harold J. Richards - 


He outlined his weekly visits to our branch offices. He wez.t over 
his agenda. He also advised us that a new communication system 
was being installed throughout ail our offices and that the w~~x 
would be completed this week. 


Sanford Roggenburg - 


He spoke briefly on the morale problem in the branch offices and 
distributed a detailed memorandum. 


Benjamin F. Peyser + 


He advised us that last year we participated in between 85 and 100 
deals but that only two of these originated in Newburger, Loeb & Co. 
He advised us that we. were becoming more merger and acquisition 
conscience and all partners were urged to try and bring deals to the 
firm. 


Hous 
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John F. Settel - 
He discussed the future of our underwriting department and he out- 
Z lined several areas that we will explore -- Mutual Funds, Institutional 
Research, Private Placements, Arbitraging, Block Trading, 
“> Positioning and Foreign Business. 
Ned D. Frank - 
He discussed the new discretionary account rule. The legal 
implications of all partners not having a proper codicil. He also 
urged the partners to look for more limited capital, - 


At 6:25 p.m., 2 adjourned for drinks and dinner, 


February 12, 1969 : ; 
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Robert Ll. Newourger 


"Traut. (isher 
) Decembar 2, 1979 
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Attache is a memorandum ant file on the asvove auks 
Lootweek, * told Dob Vorsky to proceed on the basis of eskine for * 
hut wiiline .o settle fer £0,000. Cdon't think Bob hos taken any action yet 
: 1 ininis adit: rout course ef actina in appropriate, | think you 


Mob VPersny richt away. 
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‘cember 7, 1970 


On December 2, 1970, Bob Persky of Finley, Kumble called and indicated 
that he had discussed the settlement of the Buckley case with the attorneys 
for Buckley 2nd had extracted the following proposal: 


$50,000 cash 


An assignment of Buckley's ''churning'' cause of actior against 
Gross & Co. to us. 


He indicated that he believed that this settlement was a reasonable one since 
Buckley may be able to hold Newburger, Loeb liable on the "churning" counter- 
claim due to a heretofore unknown letter of July 18, 1964 by Leo Stern addressed 
to Buckley which indicates that Buckley's accounts had the same standing as those 
accounts opened by our own RRs. In addition, Mr. Persky pointed out that if we 
pursued our claim agains: Buckley, he would probably declare bankruptcy and 

the banks to whom Buckley owes money would have claims prior to ours and, 
therefore, we would probably not be able to get anything from the bankruptcy. 


As I indicated to you previously, I believe that we should authorize Mr Persky 

to settle the case and the terms indicated above if he is unable to negotiate a 

l7rger sum. I would also like to add that I believe Persky has done an excellent 

and efficient job in this matter, since this case was previously h»ndled by Golenbock 
and Barell for several years without any satisfactory offer of settlement and Persky 
has had the case for one month. 


You asked me to supply you with some background on the Buckley loss. The facts 
are as follows: 


The Buckley's opened accounts with Charles Jordan of Gross & Co., for whom we 
were clearing, in mid 1962. They were extremely active accounts and had approx- 
imately 1100 trades from the date they were opened in 1962, until August, 1966, 
when Westec was suspended from tradiig on the AMEX. In Octcber, 1966, after 
ail other security positions had been l'quidated, there was an unsecured debit 
balance of $289, 782 in the combined accounts, with a long position of 11,300 shares 
of suspended Westec. 
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" Ca May 15, 1969, Westec trading was resumed and the opening price was 11-3/4. 
If the 11,300 shares had been liquidated at that time at an average price of $9, 

it would have to approximately $100,000, resulting in a net loss to us of approx- 

imately $100,000, resulting in a net loss to us of approximately $190, 000 (I have 
not included interest fron: 10/66 to 5/69). 


Subsequently, on June 23, 1969, the Buckley's delivered another 2500 shares of 
Westec from Merrill, Lynch, which if liquidated on the date of receipt, would have 
reduced ‘their debit balance by an additional $15,000, leaving a net loss as of 

June 23, 1969 to $175,000. 


Assuming that the ''churning'' claim had some validity on the basis of Leo Stern's 
letter, a settlement of $50, 000 in cash looks very good. 


We are carrying the Buckley loss on our books as an unsecured debit of $387,051. 
Approximately $85,000 of this represents interest, bringing the loss to approximately 
$300,000. In addition, the $387,000 does not take into account the approximately 
$30,000 we realized upon the sale of the Buckley's stock, leaving a loss of $280,000. 
Further, that number does not take into account the fact that had we sold immediately 
upon Westec's resuming trading, we would have cut our losses by about $89, 900 
(giving effect to our November 1970 sales at $2) leaving a loss of $190, 000. 


Larry Berkowitz 
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52 : 
Newburger, Loeb & Co. * bscemsss 313, 1976..-- 
(c) he provision SMSEarvaing Liquliéstion of ths 
fizm in the event of continuing lesses shevld be ~e- 
. Visea to reYlecs nderstandings with Pegevc to the 
f timing of Such liquicesion, and, Lupthe>., a cefini- 
tion of net worth should de frelu eG uncer which tha 
cpening net worti of the new fivn Will be essroxi- 
mately $500,006; 
(a) A variety of technical ana Graising cues~ 
ions should be resolved, SO &S to assuré ovr clients 
. that shere will be no Dpokias’ Capital withérevals from 
: . the firm, and that the parties to the contract will nes 
weive closing provisions which ere oP imsorvence ta our 
clients. 
The foregoing summarizes the substeres OF uF con- 
nents, but is necessarily suoject to a review o7 the final 
Graft documents end to she firnsi approval oF our elienss. 
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Robert. S. Persxy, Esq, 

Finley, Kumble, Underberg, Persky 
& Roth 

477 Madison Avenue 

New York, New York 


re: Newburger iceh & Co. 
Dear Bok: : 


In preperation for tomorrow's meeting I thought that, 
assuming we are able to reach some type of consensus, we could 
also use our time there profitably to pick up a few loose ends of 
this deal which relate to our clients. © 

I assume the indemnification agreement which I sent you 
earlier is satisfactory because I didn't hear anything about it 
at the last meeting. 


The Lobels and Mr. Dworkin note that the value of their 
securities has increased very substantially since November of last year 
and that the 3 1/2% figure conteined in paregraph 9(b) was based 
upon thet earlier November figure. This may be true of other 
subordinated accounts. Our clients would not be willing to enter 
4rito any arrangement until the amount of equity which they will 
receive is raised to accord, as to their accounts, witn the increase 
in the value of their securities to the closing date. 


o> yaised a little earlier the question of legal .fees 
and it is the strong feeling of the Lobels and Mr. -Dworkin that 
our firm's fee should be for the account of the new corporation 
out of earnings commencing after our clients’ accounts are paid out. 


The Lobels and Mr. Dworkin have not yee received their 
fourth quarter interest or, in the case of the Lobels, their 
dividends, even after repeated calls. We cannot enter into any 


agreement until this is done. / 


Without anticipating the outcome of tomorrow's negotia- ; 


tions, I think I can also say tnat no new paper should te issued 
e - - oo _ ~ > = = « 
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: Robert S. Persky, Esq. - ~2— February 4, 1971 
/ 
to Mr. Gross (or anyone else) which is senior to our clients’ V 


subordinated accounts. 


‘Our best wishes — your continued progress in these 
negotiations. 


With best regards. 
4 a Very truly yours, 


; c 

-_ DHirtez 
Charles E. Lewis 
CEL: 11 


ec. Mr. Pauli Risher 
Mr. Robert Muh 
Mr. Irving Lobel 
- Mr. Milton Lobel 
Albert Dworkin, Esq. 
Kenneth J. Bialkin, Esq. 
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Peat. MARWICK, MITCHELL & Co. 
CERTIFIED PUBLIC ACCOUNTANTS 
3345 PARK AVENUE 
NEW YORK, NEW YORK 10022 


The Partners 
Newburger, Loeb & Co.: 


We have examined the statement of financial condition of 
Newburger, Loeb & Co. as of December 31, 1970. Our examination was 
made in accordance with generally accepted auditing standards, and 
accordingly included such tests of the accounting records and such 
other auditing procedures as we considered necessary in the circum- 
stances. 


As discussed more fully in note 1 to the statement of 
financial condition, Newburger, Loeb & Co., Inc. (a Delaware corpora- 
tion) has agreed to acquire the assets and assume certain liabilities 
of Newburger, Loeb & Co. Also, there are certain contingencies, as 
discussed in note 8 to the statement of financiai condition, of which 
the final cutcome is not presently determinable. 


In our opinion, subject to the matters referred to in the 
preceding paragraph, the accompanying statement of financial condition 
presents fairly the financial position of Newburger, Loeb & Co. at 
December 31, 1970, in confcrmity with generally accepted accounting 
principles applied on a basis consistent with that of the preceding 
year. Also, in our opinion, subject to the matters discussed above, 
the supplementary data included in Schedule 1 present fairly the 


information set forth therein. 
Prt mauwrele, wth llr<g 


March 25, 1971 


. 
¢ 
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Statement of Financial Condition 


F 952 
wecember 31, 1970 
Assets 
ox - (Current assets: 
Cash $ 133,935 
Receivable from clearing broker: 

Commissions and other 2: 357,311 

Floor brokerage 10,869 

Firm trading account 306 , 067 


Canibus account 132,390 606, 637 


Receivable from other brokers and dealers 


‘and clearing organizations 17,517 


Market value of securities ‘n partn 
firm and subordinated accounts: 


Federa:, State and municipal obligations 156,275 
Corporate securities 1,024,958 1,181,233 


70,495 
2,009, 807 


Other current assets 
Total current assets 


Other assets: 


Memberships in exchanges, at latest sales prices 360,900 
Furniture, fixtures and lezsehold improvements, net of 
depreciation and amortization 


595,779 
Securities not readily marketable, at fair value 23,528 
Receivable from former and general partners 32,424 
Subordinated loan receivable from clearing broker (note 3) 379,016 
Receivable from customers - unsecured (note 4) 116,232 
Gost of securities purchased by clearing broker (note 5) 220, 662 
Miscellaneous 21,708 

1,689,349 


$ 3,699,156 
= 


Liabilities and Capital 


Current liabilities: 
Payable to customers 


36,610 
Payable to Atlas Realty Corporation 232,950 
Accounts payable and accrued expenses 500,662 
Market value of securities sold, not yet purchased 116,304 
Reserve for contingencies 59 537 
Total current liabilities 946, 063 
Capital and subordinated liabilities (notes 6 and 7): 
Equities in accounts subordinated to claims of 

: general creditors 1,100,478 

Capita: (Schedule 1) 4,652,615 
2,753,093 


$ 3,699,156 
—— 


See accompanying notes to statement of financial condition. 
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NEWBURCER, LOEB & CO. 
Notes to Statement of Financial Conditien 


December 31, 1970 


(1) Pursuant to an agreement dated December 31, 1970, Newburger, Loeb & Cc., Inc. (a 
Delaware corporation) agreed to acquire all the assets of Newburger, Loeb & 
Co., real and personal, tangible and intangible, vested or contingent, of any 
nature whatsoever, subject only to the liabilities specifically assumed. The 
corporation agreed to assume the following liabilities: 


(A) All liabilities of the partnership shown on the audited statemenc +f 
financial condition as of December 31, 1970. 


(B) All liabilities incurred by the pari ship from December 31, 1970 oe . 
the closing date in the ordinary course of business. - 


‘C) sll liabilities specilically set forth in Schedules A-2, B and C of 
said agreenent which discuss: : 
’ : 1 Lee. 2 related liabilities 
2. “Equipmene obligations 
3. Other contracts 
: +. Professional and other services 
, 5. Taxes 
6. Miscellaneous 
7. Contingent liabilities: 


a a. Litigation where the partrershiz or auy of its partners 
is defendant or where a coun slain instituted 
against any of them. ‘Ee 
bd. Potential litigation in which the par ership and/or any of AR . 


its par aers and/or the partnership mav be ¢-fendant. 


The following transactions were to take place at the closing au 2, February [1 
97k: 
1. Limited partners: 
A. Subordinated convertible notes in the aggregate prircipal arcunt 
of $1,315,494 (said amount being 60% aggregate value of the secu- 
: rities and cash contributed -y “he limited partners as at Novem- 
ber 30, 1970 or December 31, 14/0 as to securities still held 
or the amount realized (without commission) if any such securities 
were sold between those dates, and unpaid interest to December 31, 
1970) were to be issued to the limited partners who were party to 
said agreement. 


B. Series A Convertible Preferred Stock, $100 par value, in the aggre- 
gate par value amount of $876,900 (said amount being, with respect 
to «ach $100, 40% of the aggregate value of the securities and cash 
contributed by the limited partners at November 30, 1970 or Decen- 
ber 31, 1970 as to securities still held or the amount realized 
(without commissions), if any, if such securities were sold between 
those dates, and unpaid interest to “ecember 31,.1970) were to be 
issued to the limited partners who were party to said agreement. 


Two limited partners with an agg:-egate capital account balance of 
$150,000 were not party to the agreement. 


(Continued) 


~~ 
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NEWBURGER, LOEB & CO. 


Notes to S.atement of Financial Condition, Continued 


(1), continued: 
2. General partners: 
A. Accounts with credit (equity) balances - With respect to each $100 
in the capital accounts of former or present 1970 partners at 
November 30, 1970, exclusive of seven partners, one share of 5% 
convertible preferred stock, $100 par value, shall be issued. Of 
the seven partners, four were not party to the agreement. 


B. Accounts with debit (deficit) balances - With respect to those 
former or p-esent 1970 partners whose capital accounts were in 
deficit at November 30, 1970, the corporation will assume all 
accounts which have a debit balance of $25,000 or less. For 
those accounts with a debit balance greater than $25,000, the 
corporation shall receive personal rotes from the individual 
partners in an amount equal to such debit balance cv in certain 
cases 757% or other percentage of such balance, the remaining 
debit balances being assumed by the corporation. Certain cf 
these notes were to carry assignments of part or all Federal and 
state income tax refunds due or to be due to the respective 
partners. Three partners with deficit balances were not party 
to the agreement. 


3. Subordinated accounts: 

A. Non-voting common stock representing 3-1/2% plus 10,100 shares of 
the Company's issued and outstanding common stock on the date of 
closing shall be issued pro-rata to the owners of the subordinated 
accounts a. five cents per share. 


B. The subordinated accounts and the subordination agreements relating 
thereto will be assigned to Newburger, Loeb & Co., Inc. and the 
subordination agreements covering such accounts will be extended 
to December 31, 1972. 


The above-mentioned agreement was signed by all but seven former or present 1970 
general partners. All but two limited partners as of December 31, 1970 were 
party to the agreement and all subordinated lenders as of December 31, 1970 
were party to the agreement. The schedule of potential litigation states that 
the firm may be a defendant with respect to claims of two of the general partners 
and two of the limited partners who we.z not party to the agreement for amounts 
related to their capital accounts and/or rights and obligations under the 
Restated Articles of Limited Partnership of Newburger, Loeb & Co., dated Febru- 
ary 26, 1970, and/or threatened claims arising from or in connection with this 
agreement and/or dawages arising from the "Non-competition" clause in the afore- 
mentioned Partrers..ip Agreement. 


February 12, 1971, Newburger, Loeb & Co. ceased to be a uember of the New York 


and American Stock Exchanges and Newburger, Loeb & Co., Inc. was admitted to 
these exchanges as the suscegsor organization. 5 


(Continue: ) 


—_* 4 . "> 
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NEWBURGER, LOEB & CO. 


Notes to Statement of Financial Condition, Continued 


(2) At December 31, 1970, the firm was obligated under long-term leases with aggregate 
annual rentals at that date of approximately $530,470. The leases are for 
various terms with the longest lease expiring in 1979. $73,610 of these annual 
rentals were subleased at December 31, 1970 or subsequent thereto. 


(3) The firm, at December aL, 1970, has subordinated, to claims of general creditors 


of its clearing broker, $172,399 cash balances and $206,617 market value of 
securities at December 31, 1970. 


(4) Unsecured customers! accounts at December 31, 1970 were in various stages of 
litigation. Subsequent thereto, settlements have been made in the amount of 
$74,938. The firm is of the opinion that tue remainder of these accounts wili 
ultimately be realized, 


(5) Pursuant to the clearing agreement between the firm and its clearing broker, all 
securities originally held by the firm were to be delivered to the clearing 
breker within a specified time period. For those securities which were not 
delivered in this time period, the clearing broker would purchase securities in 
the open market and the firm would bear the cost. At December 31, 1976, 
$220,662 represented the cost of such securities net of a reserve for esti- 
mated losses, 


December 31, 1970, capital accounts of general and limited partners contained 
balances remaining in the accounts for 
Under the 


tner to the continuing 

e (12) months after the 

uring which time ... 
cash or other property may be made by 
rsonal representatives." 


The distribution of the 1968-1969 "Back Office" losses has been made pursuant to 
an agreement dated May 7, 1970 which was signed by four of the Executive 
Partners of ine 1967-1968 partnership and by six general partners of the 1969 
partnership which represented a majority of its votes. 


(7) No effect has been given in this statement to any tax refunds which may be received 
as a result of a carryback of the current year's operating loss. 


(Continued) 
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NEWBURGER, LOEB & CO. 


Notes to Statement of Financial Condition, Continued 


(8) Contingencies: 
(A) Litigation: 
(1) Various actions are pending against the firm, for which claims 
aggregating approximately $150,000 have been made. Legal counsel 
is of the opinion that these claims are without merit. 


(2) Various actions and claims have been made against the firm, for 
which claims aggregating approximately $321,000 have been made. 
Legal counsel is not yet able to express an opinion with regard 
to the ultimate liability, if any, that the firm may sustain. 


(B) Other: 
(1) Legal counsel for a former general partner has stated that the 
capital account balance of said general partner as shown on 
Schedule 1 is inaccurate except with the possible exception of the 
amou=* in his cash capital account. In addition, he has advised 
that the former partner has substantial claims against the company 
which they believe are not reflecced in any way upon the books. 


Legal counsel for a limited partner has also advised that the limited 
partner has substantial claims against the company which they 
believe are not reflected in any way upon the books. 


(2) Subsequent to April 26, 1970, the date of the last audited exami~a- 
tion, the firm liquidated a major portion of the balances in 
various security difference and dividend accounts by corrective 
entries, or repurchase or sale of securities. The firm is of the 
opinion that future liability, if any, as a result of the action 
taken above would not be material. 


oi 


Capital 
December 31, 


Cash and securities capital 
accounts before distribution 
(Debit) Distributive share of Partners’ 
Credit 1968-1969 Unrealized net equity 
net ledger Market Partners’ “Back- losses on 1970 (deficit) 
balances value of net equity office" exchange operating Total dis- after dis- 
Name in accounts securities (deficit) losses memberships losses tribution tributions 


General partners: : : 
Leo Stern $ 1,241,379 1,241,379 235,401 54,596 277,504 567,501 673,878 
Robert L, Stern * 620,151 620,151 444,650 195,992 538,683 1,089,325 (469,174) 
Andrew M, Newburger 325,739 325,739 444,650 77,892 314,963 837,505 (511,766) 
Robert L, Newburger 881,004 881,004 444,650 105,992 538,683 1,089,325 (208,321) 
Charles H. Gross 897,603 897,603 235,518 103,528 428,996 768,042 129,561 
George F, Conniff 25,000 25,000 17,842 7,651 22,216 47,709 (22,709) 
Edward R, Holt 153, 266 153, 266 42,821 19,271 97,942 160,034 (6,768) 
Harold J, Richards 159,258 159,258 85,643 31,930 143,244 260,817 (101,559) 
Adolphus Roggenburg 200,487 200,487 14,274 6,434 32,098 52,806 147,681 
Julius S, Schnall 37,372 37,372 17,842 8,028 40,808 66,678 (29,366) 
John F, Thistleton ~ ~ 3,568 780 1,582 5,930 (5,930) 
William A, McGovern (526) 3,568 2,432 14,741 20,741 (21,267) 
Ned D, Frank 136,637 42,821 20,676 88,638 152,135 (15,498) 
Sanford Roggenburg 25,000 7,137 3,211 16,323 26,671 (1,671) 
John F, Settel 134,149 42,821 25,882 139,959 208 , 662 (74,513) 
Richard D, Stern 206,738 28,548 16,153 91,615 136,316 70,422 
Louis Bracker 25,000 - 3,753 14,307 18,060 6,940 
fred Kayne 50,000 7,545 46,439 53,984 (3,984) 
Edmund M, Rubin f 25,000 3,305 26,321 29,626 (4,626) 
Jacob Schaefer j 12,560 1,652 13,160 14,812 (2,312) 
Charles S, Sloane 25,000 7,545 46,439 53,984 (28,984) 
Joseph L. Searles Til ” 1,605 5,568 7,178 (7,173) 
Robert Therese ‘ 50,000 - 6,630 51,541 _ _58,171 (8,171) 


5,230,757 2,111,754 622,483 2,991,770 5,726,007 (495,250) 
Limited partners; 


Estate of Lester M. Wewburger 250,000 
Estate of Morris Newburger 703,093 
Gerald M, Frank 387,292 
Willard S. Irle 103,459 
Jeanne G, Donoghue 75,000 
Mabel Bleich 75,000 
Jacob Wachs 61,648 
Saul A. Brown, 61,648 
Benjamin F. Peyser 76,357 76,357 (16,519) m 
Phillip Shulman 230,718 230,718 230,718 

Joseph W. Quarte 386,535 __386, 535 386,535 


2,410,750 2,419,500 2,147,865 


250,000 “ 
703,093 176,759 
396,042 

103,459 

75,000 

75,000 

61,648 

61,648 


- 250,000 
176,759 526,334 
396,042 

103,459 

75,000 

75,000 

61,648 

61,648 


te 
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7,650, 257 1,652,615 
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$ 7,631,595 
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‘ MLNUTES OF THE 
EXECUTIVE COMMITTEE 

MEETING of OCTOBER 9, 1970 


The Executive Committee Meeting commenced at 10:45 A.M. with the 
zollowia 


*Ned D. Frank 

, *F red Kayne 

Robert Newburger 

*Robert Stern 

*Robert Therese 

Andrew Newburger (alternate for J. Scttel) 
Robert Persky (counsel) 


* voting member 
t was explained to the Committee that the purpose of Mr. Persky's presence 


at this meeting was to answer any questions which might arise with regard to partner- 
hip agreements or any other questions pertinent to the business of the firm and/or 


wn 


the pes tners. 
Fred Kayne opcned the meeting by requesting a review of the agenda, 


p ea Charles Gross: Mr. Gross resigned, effective September 350, 1970. The 

New York Stock eas and The American Stock Exchange have askee for 
clearance and Heine & Co. has requested a release for Mr. Gross. 

is the opinion of counsel that an amendment to the agreement is required 

in order tu confirm Mr. Gross's release from the non-compctitive clause. 

Mr. Kayne took a preliminary survey of the partners present which indicated — 
shat an amendment could not be approved at this time. 


=F 


Ned Frank is xesponsible for drafting a reply to NYSE, AMoX and Heine, 
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2. Salasies: A vote was ...en with regard to the approval of the proposed 
mew salary schedule: 


In favor: Messrs: N. Frank, F. Kayne. R. Thezese 
Opposed: Messrs: R. Newburger, R, Stern 
Results: 3:2 in tavor of the new salazsy schedule. 


This will be retroactive to October 1, 1975 
de ' Tax Assignments: Fred Kayne as Managing Partner, having a fiduciary 

relationship with Newburger, Loeb & Co, and to the partnersnip as a 

whole has exerted’every effort to have those partners with deficit accounts 

to either bring their capital account out of deficit ox sign the tax assignments. 

It is Mr. Kayne's feeling that in six weeks, he has done all he canto explain ~ 
in ¢stail the financial condition of the firm, the problems of not having tnis 
capital inthe firm, etc. He has personally spoken with Charles Sloane and 
Joha Settel who will have their tax assignments duly executed and in the hancs 
ed Kayne next week, 


Robert Stern has no objection to assessing his tax return in sorne fashion 
and is prepared to discuss this in the prese ce of counsel next Tuesday. 
He is not aware of anyone in deficit position who has not put his tax refunds 
back into the firm, 


Ned Frank has been advised by NYSE and has in the past advised members in 

the firm in deficit that this is a common thing on Wall Street. The Exchange 

has assisted firms in securing bank loans based on tax returns and accelerate 
returns so many firms have been prevented from going out of business oacat 
one of these procedures. To Mr. Frank's knowledge, there has been no attemsz 

‘ to borrow money or accelerate any of the substantial tax refunds these individuals 
- Rave coming to them, 


i One possible remedy should a deficit partner fail to brin L 
refuse to sign a tax assignment: the matter could be brought to the Exchaaze 
Arbitration Board as Firm: vs, Partner in Deficit, 


Poa Se 
ene * 


So ae Pe 
Si ale Se 


Fred Kayne has asked Bob Persky to complete the necessary research for 
alternative actions, 


@2 


The non-executive partners have not been approached regardin 
raents as yet. Mr. Kayne believe: ‘at it would be inappropriate to do 80 
until the executive paztaers have cuwilled thei:: soquix ements. 


. ‘ . 


ba 
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. Tne 1968-69 partners will dvait a a proposal for an equitable handling of : 
expenses/profit regarding the back office losses of that period. 
* It was unanimously agreed to raise the Rishez/Muh retainer from $5,000 . 


to $8,006 per month. 


A vote was taken with regard to expanding the California office by signing 
a lease for the entire 23rd floc - of 1900 Avenue of the Stazs for 4 period *é 


of fifteen years: de 


In favor: Messrs: N. Frank, F. Kayne, R. Therese 


Opposed: Mr. R. Sterna 

Abstained: Mr. R. ete eee : 

Results: -1:1 in favor of the expansion of the California office space. 
7. It was confirrned that the 38th Street ofzice would close officially on the 

23rd of October. : 
8. “ne next Executive Committee Meeting will be held in Fr ed Xayne's office . 


at five o'clock on the 19th of October. 


The meeting was adjourned at 1:40 P.M.* 
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MINUTES OF THE 
EXECUTIVE COMMITTEE 
MEETING OF OCTOBER 16, 1970 


The Executive Committee Meeting commenced at 12:20 p.m. with the 
following in attendance: 
Mess*zs: "Ned D. Frank oe 
- Fred Kayne ” 
* Andrew Newburger 
Robert Newburger 
John Settel 
Robert Stern 
Robert Therese 


? 


* Alternate Member 


Andrew Newburger, Robert Newburger and Robert Stern recorded an 
objection to the lack of notice given for the Executive Committee Meeting. 


Fred Kayne noted that Robert Persky is not present at todays meetins . 
because of Robert Newburger's request. 


Fred Kayne requested a review of the agenda. 


Olid Business: 


¥ 


1. ‘Tax assignments and d«ficits: Fred Kayne reported that Robert Persky is still 


- investigating .. the course of action that the partners should take regardin 
g 


tax assignments and deficits. Mr. Persky will probably have nis recommencat ion 
at the next Executive Committee Meeting. 


Zs Louis Bracker: An arbitration against Louis Bracker is to be instituted. 


a. Back-office Losses: Fred Kayne proposed that Robert [herese be 
responsible for cash flow and recovery of 1970 conversion problems. Nec 


aOR se TS, AaNOES Sonia, 
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Page 2 : 


New Business 


1, Proposed Basketball Team Sale: John Settel distributed attachec 
memo outlining the terms of the proposed sale. 


Fred Kayne presented a resolution to the committee: 


That the Executive Committee unanimously ratity all the actions : 
and negotiations and documents related to the basketball team; and that 
the Executive Committee empowers John Settel to proceed and close the 
deal with Paul Snyder and make any necessary revisions and negotiations 
as he sees fit. 


® 
A vote was taken resulting in a unanimous yes. 


2 Replacement for Charies-Gross on the Executive Committee: Fred Kayne 
made a motion that Charles-Sieane he appointed to the Executive Committee 


as the seventh member.on-a-permanent.basis._ Motion seconded by Robert 
Therese. 


Robert Newburger suggested that Andrew Newburger be added to me. 
Executive Committee. r 


Ned Frank made a motion to'end discussion and to vote on the motion. 


_» Robert Therese seconded the motion. 


In favor: Messrs. N. Frank, F. Kayne, J. Settel, R. Therese 
Opposed: Messrs. Robert Newburger, Robert Stern 


Motion defeated as unanimous vote required on this motion. 


3. New Branch Manager - Main Boardroom : Fred Kayne announced that 
tanley Slobodien has been employed in the above position. 


4. Charles Gross as a Registered Representative of Newburger, Loeb: 
The Executive Committee agreed to allow Charles Gross to be a Registered 
Representative for Newburger, Loeb. 


Se Interest on excess capital: Ned Frank presented a memorandum to 
the Executive Committee in regard to interest on excess capital. A motion 


is to be presented on this at the next Executive Committee Meeting. 


GS. Other Matters 


a. Fred Kayne distributed a balance sheet as at September 25, 1970. 
A copy is to be forwarded to Robert Newburger's lawyer. 


b. John Settel moved that Fred Kayne be made Chainnan of the 


a e ‘ - g, 
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seconded by Robert Therese. 


In favor: Messrs: N. Frank, F. Kayne, J. Settel, R. Therese 
Opposed: Mr. Robert Newburger 

Abstained: Mr. Robert Stern 

Results: 4:1:1 in favor 


Fred Kayne is the new Chairman of the Executive Committee. 

c. Robert Therese recommended the seating arrangement of the 8th 
floor at 5 Hanover Square be reviewed by a committee. Fred Kayne appointed 
a committee consisting of Robert Newburger;, Robert Therese and john 
Settel to review the seating arrangement. 

ce 

d. At Aadrew Newburger's request, Fred Xayne reviewec the ofiice 

space at Century City. a 


e. The Option Department is to be the responsibility of tre Board 
Room Manager. 


Meeting adjoumed. 


EFENDANTS' FINLEY, KUMBLE EXHIBIT K. 
sp iauceiec ADDENDUM TO THE 


., EXECUTIVE COMMITIEE MEETING MINUTES 
OF OCTOBER 16, 1970 


Addition to page 1, paragraph 3 regarding Robert Persky's 
_ absence at todays meeting, Robert Newburger stated for the record 
that the reason for his request was that he felt it was a needless 
expenditure of money. 


Addition to topic 2, under New Business, page 2, as last 
paragraph: Mr. Robert Newburger stated for the record that he was 
not in actuality voting against Charles Sloane, whose ability he © 
certainly does not denigrate; but rather, was voting that the committee 
not be expanded at this time and that if it be expanded, that Andrew 
Newburger be returned to the Committee. 


Addition to topic 4, under new business: The Executive Committee 
agreed to allow Charles Gross to be a Registered Representative for 
. Newburger, Loeb. providing that he sign a proper document assuring 
that the contractual rights of vedi inle ts Loeb in relation to Charles 
Gross would not pe prejudiced. 
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ELDEST EXECUTIVE COMMITTEE MEETING 
a oie. eS MINUTES 
2. i = eet November 5-6, 1970 £e 
| | , E 965 
aq ee a 
; 5:10 P.M., November 5, i970 with the following 
ae aneesiGance: 
Fred Kayne 
Robert Persky (counsel) 
Andrew Newburger (alternate) 
= Robert Newourger 
John F. Settel 
; Leo Stern (alternate) 
Rovert Stern 
Robert Therese 
ke Robert Newburger made a miovtion that the minutes of the October 27,1970 


meeting be approved. The motion was seconded by Robert Stern anc was 
unanimously passed. 


A discussions was entered into at this point with regard to resig tations which had 
een submitted in October. Fred Kayne recessed the meeting us til moon Friday. 


” 


Tae meeting reconvened at 12:30, P.M., Friday, with the same individuals in 
attendance. The following resolution was votec upon: 


"> esolved that the Executive Committee hereby acknowledges that tne 
resignation: of Ned Frank was submitted on October 6, 1970, and the 
resignations of Frec Kayne, anc Charles Sloane were submitted on 
October 8, 1970, and that the effective date set forth in each of the saic 


resignations was November 30, 1970." . 


Tais was unanimously approved and the two alternates had no objections. 


ic Olé Business 
(a) Bob Persky's report was postponed, 
(9) There are several bills wnicn remain unsettled at this point with regare 
to the basketball venture. It is the unanimous feeling of the Commitice 


waa 


the event a settlement cannot oe reached, it is understooc there may oe 
Litigation. This feeling is extendccc to include the Lipkowitz, Pla: 
Salberry bill as well as the Simonoff, Pyser bill which nhac Seen discussed 
at the previous meeting 

(c) Discussions are continuing and the proposed resolutions have beea writes 
in response to these discussions. 

(c) Nothing new to report. 


7: acludced in (b) above. 
oching new to rcport. 


a “na. the Peter J. Crotty Bill be negotiatec and a settlement reacnec. In 


~~ on 
oy 
~~ 
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=Sxecutive Commitee Meeving ; , 
Dy eet 
Noveraoe’ 5-6, 1570 
Sage two 


Wew Business 
(a) Discussed previously. 
(o) The Cash Flow is critical and various approaches to improving 


Tae meeting was adjourned at 2:30 P.M. 


ied 


eddy 


ve) Lipkowitz, Plant, Salbery Bill 
(f) Ben Pyser Settlement _ 4 
New Business 


{a) Nee 


{c) Resolution 


Other Matters . 


Simonoti Pyser Settlement - Ned 3 
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- Receivable freua SVSE and 
- Good Faith Denosits : 
= Receivabic Rosen & Co. 


* Total Curreat 
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LOSS IN NEW-LOEB SPORTS 


\PIT~L & SUBORDINATED DESENTURES 
accounts susorcincted to claixs 


ow 
me 


th it Fe 


% ms 
Scval crecicors 


TOTAL LIABILITIES AND CAPITAL 


The accospanying notes to financial” statement § are an iatesral 
part of this _balance® sheet. : . 
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* 
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— co NEWBUSCER, LOZZ & CO. 


Notes to Stnanetal Statemcats 
As at Noveszbder 27, 


Tira Securities 


On November 28, 1970, firm securities aggregating approximately 
$ were séld. The effect of these transactions a 
financial stat ; 


be retiected in the December, 1970, 


Taseeured Receivables 


In the opinion of in-house counsel for Newburzgez, Loe’ 
approximately $187,000 is the maximum amount recover 
vumsecured receivables and accordingly tke balance sh 
reflects this amount. Approximately $123,000 addic 
be recoverable if insurance claims made by NL & Co. a 

sustained. There is little probability that such accitionail’ 

-. | recovery will be effected. ‘ “oe 


as _ In view of the above, the financial statements reflect a 
pat aw gee" ' yveserve against uncollectible unsecured receivables of 
ee $591,846. Oz this reserve, $433,042 “aay been recognized 
oo. ‘prior to October 30, 1970. During Novender, 1970, an 


extraordinary charge of $158,804 was recorded to reserve 
fully for ancicipated losses. 
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A reserve has been cstablished agaiast the value of Naw York 
and American ageing sects in the amount of $198,805. Tae 
efzect of this ensry is co state the two stock exchange seats 
ac the most recent sale prices relsicive Co She dSalanee sheet 
dats as follows: 
American Stock Exchange’ Saiec 
of November’ 25, 1970 $105,050 
‘ New York Stock Exchange Sale : 
' ; of Noverber side 1970 155,000 
$260,000 
* os s : ' iy 2 ‘ . ae 
4 . ae 16 to the balance shee & date sales of exchange seats ‘ 
‘ ere @ezfected as follows: . 
* American Stock Exchange £..le 
2 re : of November 30, 1970 $ 95,000 
‘ * oh Mg ot - 
oe Ooh oe New York Stock Exchange Sale 
i eT ae of December 9, 1970 ap 200,600 
aie oe ! Ce Ne | . . $295,099 
‘ é i 
. . ) 
4. James Anthony Liauidation 
: Im the opinion of in-house counsel for N iL & Co., no recovery 
—° or is anticipated from James Anthony. Ni & Co. has filed a on 
ef . Claim in banksuptcy for the recovery of enownts due them froa 
- 4g James Anthony. In view of the probability chat no amouncs 
“will be collected, this account has been cotally reserved ia 
_ : the financial statements af an extraordinary faconme charge of 


$11,148 recorded in Novem3ear. 


HN he " * 


5. Non=cusrent Liabilities 
fc The balance sheet includes dividends paysdle non-cussene of 
. ’ $ - _« Some portion of this may be currence. This 
. analysis is ia process. , . 


of 1 ADDITIONAL DEFENDANTS' FINLEY, KUMBLE EXHIBIT N. 
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nary Charge for $4117, 


Aa extrcoord? 654 has been recognized in 
November, 1970, vepreseating obligations incurzed by NW L & Co. 
: pursuant Co sa agreement mace October 30, 1970, between ; 
NL& Go. anc New York Plaza Builéing Company 


: : “The $411,654 extraordinary charge refle : 
: made in Seatac aed. 1970, and the minimum iiabi 
waich NL & Co. has contracted to vay i 


, : Undey the tdrms of the acereement, 8 LE & Co. will pay eitaer 
: $211,654 on January 1, 1971, or an eggregate of $232,949, in 
essentially equal monthly installzencs, comnencing January i, 
1971, and ending May 1, 1972. : 


z 


Newburger, Loeb & Co. has until December 23, 1970, co elect 


7. Reserve for Naw-Loeb Soorts 
Wee Cee 2 Ot tea bo CO SOEs 


: _ Reserves aggregating $100,600 heave been estabdiished to 
- recognize the anticipated loss on the sale of the Buffalo 
reves basketcall team. The reserve has deen segregated 
betwaen a reserve for advances to New-Loeb Sports of 
$32,123 and an additional reserve for $67,877 shown as 
oe. Other Liabilities in the dalance sheet, 
: sa 
a " 8. Unrecorded Tiabilities : 
° PE A ePaper nre incor 
: le - The above figures do noc reflect stock dividends with loag 


“gaazket value of $ : and a short market value o¢ 
They also do not reflect lost securizies with 

. ae or shortages of approximacely 
E. Kuctoa, 


t 


- 5. 


Le is not keno own at this time how much, if any, will be paid 

to these parties. Accordingly, no récognition of liability 

has been .made in, these financial statements. 

Other conting ent liabilities and liabi long-tera. : 
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GConeraccnt 


es 
ayes a 
Ge 


Uadger the temas of the lease for the:'5 Usanover Square space, 
Newouryer, Loeb & Co. is obligated to pay certain inevcases 
in rent uader escalation clauses in the lease agreement. AE 
the present time NL & Co. is negotiating with the landlord 
to determine the amounc of such escalation. Althoug! 

+ 


Z 
ment has been reached, 
Settlement. No recognic 


been made in the fiecacieh ete 


The following axe contingent liabilities rez presen ing disputed 
bilis: : os oe 
& Pizer 


Simonoff $23,000 


Golenbock aa reil $14,400 , 


- 


A. A 


leases are not reflecte 


~— 
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NEWBURGER, TLOER & CO. 
BALANCE SHEET 
October 31, 1970 


™ CURRENT ASSETS 


‘. "Cash-in Bank, on hand and deposits with : ae 
clearing organizations . oo eee gb 55 Paes 

- Receivable -from brokers & dealers : ‘ pi “346,583. - 
Receivable from customers secured $2655287. ; : 
Receivable from custouers unsecured 778,846. 
Reserve for uncollectable accounts " (433,042) me ~ 611,091, 


: Market value of securities in partners, firm 
- and subordinated accounts 


‘Federal, State & Municipal Obligations 593,075. : 
Corporate Securities + 1,929,215. 2,522,294. 


Prepezid Expenses 


Prepaid Insurance ie : - 205,300. 
' Prepaid Conversion Cost 60,647, 
Other prepaid items : 10,635. : 176 ,$52. 


"othe Cur rent Assets 


Dividend Receivable Current 

Good Faith Deposits 

Receivable Rosen & Co. 
Receivable from Mutual Fund Dept. 


'. OTHER ASSETS 


Memberships in Exchange — ne 
(market value $285,000.) . 458,806. - 
‘Furniture & Fixtures, net of oe 
depreciation ee Sere 
Investment and advances to aubsidtary : 
-corporations: New-Loeb dela ; 
Enterprises, Inc. 295 ,623, - ; 
N/L Holding Co. ee ee 1,377,706. 


ADDITIONAL DEFENDANTS ' FINLEY, KUMBLE EXHIBIT 0. 


MISCELLANEOUS 


- Dividend Receivable Non-Current $ 54,226. 
Employee Loans eee ue 9,184. 
Rent Deposit ; eo | 3,020. 
James Anthony Liquidation . ‘. UL is. 
Interest Receivable Partners. . 24,943. 
Other \ Bee +. B A4eesae. 


$6,371,010. 


———— nae 
ETD 


Liabilities & Capital 


-Current Liabilities: 2 
_-..Money borrowed from W.E. Hutton - 1,584,961. 
- Payables to brokers and dealers ‘ae ees. é 
Payable to customers ee 131,699. “9,663,865. 


+ Accounts Payable and Accrued Expenses 


Partners Salaries ee ee es 

Commissions to Salesmen 177,000. 

Interest to banks peers . _ 35,000. 

Interest on capital ee : 23,000. , = : 
Dividends ; Soe E 1 el 
Miscellaneous Accruals & Expenses . 146,976 ° + $36,488. 


..” Capital & Subordinated Debentures 


Equicies in accounts subordinated to 
claims of general creditors. __ . "2 783,060. 


“Capital 


se General Partners ee a cc S36 853. et ae 
Graded Peecets eS 
"$6,372,010. 


eae ee STENT EA SIPC MEN 
aaa reel 


c 978 


NOTES: 
1. The above figures do not reflect stock dividends with long market value of 
. They also go not reflect lost 


and a short market value of 


‘securities with a market value of $58,000. or shortages of approximately $135,000. 


at W.E. Hutton. 
2. Contingent Liabilities and Liabilities for long ‘term leases are not 


reflected in the above figures. 
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NEW TUEGER, LOLE & 
Bz ALANCIE Silk’ r ie 
(Based Ci. Nov 


nee S:cet of ees, 


CURRENT ASSET: : 
~~ Gash in jaune, on hand and deposits 
with cicaring organizations 
Receivable from brokevs & Gealer 
Commissions Receivable - W.E. Hutton 
Flocr Brokerage ° 
Receivable from customers unsecured 
(Net of Reserves of $585, 846) 
Market Value of securities in partners, 
firm and subordinatec accounts 
- Federal, State & Municipal 
Obligations 
~ Cornorate Securities . 3, 453, 517 
Receivabie from Insurance Corapany . €0, 00C 
Prepaid Expenses 
- Prepaid Insurance $21, 400 
- Prepaid Cenversion Cost 56, 347 
- Prepaid Taxes 


Other Current Asse 
- Receivable ea WYSE and ASE 
- Good Faith Deposits 
- Receivable Rosen & Co. ete 41,167 


Receivable from W.E. Hutton (12/31/71) 900, 000 
$d, 0&4, 062 


OTHER ASSETS 

~~ Membershi ps in Exchange 

Furniture & Fixtures, net of depreciation 

Investment and Advanccs to Subsidiary. 
Corporations 
- N/L Holding Co. 
- N/L Sports Enterprises, Inc. 

($32,123 fully reserved) 


Receivable from General Partners 


MISCELLANEOUS 
Dividend Receivable Non-Current 
Employee Loans 
Rent Deposit 
James Anthony Liquidation 
reserved) 


Keceivable from Partners 
ther 


TOTAL ASSETS 
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Preliminary Pro-Forma 
NEWBURGER, LOEB & CO., INC. 
BALANCE SHEET January 25, 1971 

(Based on November 27, 1970 
Balance Sheet of Newburger, Loeb & Co. ) 


LIABILITIES AND CAPITAL 


CURRENT LIABILITIES 
W.E. Hutton Loans* 
- Borrowed Funds $ 673,892 
- Stock Loans 900, 000 $1, 573, 892* 
Payables to Brokers and Dealers ; 38,635 
Atlas Realty Liability 211,654 


Accounts Payable and Accrued Expenses 
Partners' Salaries 
Commissions to Salesmen 
Interest on capital 
Dividends 
Miscellaneous Accruals and 
Expenses 


. 


- 


RESERVE FOR LOSS IN NEW-LOEB SPORTS 


CAPITALIZATION 
Convertible Debentures 
Due December 31, 1973 - December 31, 
1975 2,084, 031 
Subordinated Accounts 
Due December 31, 1972 995,620 
Senior Suvordinated Account. Due 
December 31, 1973 : 900, 000 
8190 shares of $160 par Convertible 
Preferred Stock 
1,085, 000 of 1¢ par Common Stock 
Paid In Surplus 
‘Retained Earnings (154, 811) 


$6, 952,935 


*These loans were paid in full in early December. 


» 
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HERMAN BADILLO 


67 ZB : wy c 9 9 0 OF COUNSEL 


WASHINGTON, 0.6. 20036 


Ak Kok 10006 1100 CONNECTICUT AVENUE, N.W. 


TELEPHONE (202) 293-'9390 


CABLE ADORESS 
TELEPHONE (2/2) 425-5200 PLASTROOCK- WASHINGTON, 5.C. 


TELEX STROOCK 620367 
CABLE ADORESS “PLASTROOCK” PARIS 6°, FRANCE 
= 18-20 PLACE DE LA MADELEINE 
a. 


6 ee TELEPHONE 742-23-33 
aAVID LU 

JEROME A. MANNING CABLE ADDRESS 
ERWIN MILLIMET PLASTROOCK- PARIS 
CHARLES G. MOEROLER 

WILUAM A. PERLMUTH 

MAXWELL M. RASB 

SEYMOUR RABINOWITZ 

MOWARD SCHNEIDER 

MILTON N. SCOFIELD February 
DAVIG SHER 

JULIUS H. SHERMAN 
ROBERT 0. STEEFEL 
RONALD J. STEIN 

ALAN M. STROOCK 
CHARLES R. TAINE 

WILLIAM J. VANDEN HEUVEL 
ARTHUR WITTENSTEIN 


Arthur C. Silverman, Esq. 
Golenbock & Barell 

60 East 42nd Street 

New York, New York 10017 


Dear Arthur: 


Enclosed is form of power of attorney which 
you should have signed and acknowledged by Mabel Bleich 
and have it available at the closing on Thursday. 


I also enclose to you herewith suggested form 
of indemnity letter that we should require Newburger, 
Loeb. & Co., Inc. to execute at the closing. I dictated 
this over the phone and have not had a chance to read 
it. I will welcome your comments or suggestions. 


Sincerely, 


R Nie fs 
[Det Lit 


(#«) 
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February 9, 1971 


Donald L. Newborg, George B. Levy, 
Gerald N. Frank, Willard Ss. Irle, 
Mabel Bleich, Jack Wachs, Saul A. 
Brown, Joseph W. Quarte, and 
Philip Shulman, 
Limited Partners of Newburger, Loeb & Co.: 


Dear Sirs and Madam: 


In order to induce you to enter into the 
reorganization agreement pursuant to which the assets 
of Newburger, Loeb & Co., a partnership,’ are being 
transferred to the undersigned, and to accept for your 
interest in the said partnership, notes and preferred 
stock of the undersigned as set forth in the reorgan- 
ization agreement, we hereby agree to indemnify you 
and each of you and save you harmless against any 
_liability, cost or expense. that you may suffer or 
a VE 13 incur if any creditors of the partnership of Newburger, 
simp 7 Loeb & Co.,now existing or who may now have any rights 
or claims against said partnership and who shall have 
not been paid in full by the undersigned, assert or 
establish any claims against you or any of you by pol 
reason of the notes and preferred stock that you are =A 
receiving from the undersigned as aforesaid. athe feet ee 
ad AitHor 
Very truly yours, te tay ey 
~~ ane a 
NEWBURGER, LOEB & CO., INC. eb tge 


— (} 
wr LY 


By 
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In order to represent the undersigned in con- 
nection with the transfer of the assets of Newburger, 
Loeb & Co. to Newburger, Loeb & Co., Inc., the under- 
signed does hereby appoint Arthur C. Silverman 
(hereinafter called the “Attorney” ), with full power 
of substitution and resubstitution, for and on behalf 
of the undersigned in any and all capacities and to 
the same extent as the undersigned personally could 
do, to deliver such documents as may be required at 
the Closing referred to in an agreement between New-~ 
burger, Loeb & Co. and Newburger, Loeb & Co., Inc. 


dated as of the 3lst day of December, 1970, ‘to accept 


delivery on behalf of the undersigned of certificates 
representing securities of Newbrrger, Loeb & Co., Inc. 
issued in the name of the undersigned, and to do such 
other acts as may be required in connection with the 
Closing of the transaction contemplated by the : 
December 31, 1970 agreement, hereby ratifying and 


confirming all that the Attorney may lawfully do in 


accordance with this Power of Attorney. 


This Power of Attorney, being coupled with an 
interest, shall not be revoked by reason of the death 


or incapacity of the undersigned, or otherwise. The 


2 


provisions of this Power of Attorney shall inure to 
the benefit of Newburger, Loek & Co., Inc., its suc- 
cesscors and assigns, and shall be binding upon the 
Retcdicatis the undersigned and their respective heirs, 


personal representatives, distributees and successors. 


IN WITNESS WHEREOF, the undersigned has 
executed and delivered this instrument this | 1% 


of February , 1971. 


STATE OF NEW YORK 


) 7 
2: SS.: 
) 


COUNTY OF NEW YORK 


On this Vie day of Febru-~-v, 1971, before me 
personally appeared jyy/¢/ 4/ , to me 
known and known to me to be the person described in, 
and who executed the foregoing instrument, and he 
duly acknowledged to me that he executed the same. 


3G. LA (tl. +h 


U 
STEPHEN M. RATHXOFF 
Notary Public, State cf New York 
No. 24-8659723 Qual. ia Kings Co. 
Certificate tic in jiew York County 
Gommission Expires March 30, 4272, 


A 
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‘ATES DISTRICT COURT 
DISTRICT OF NEW YORX 


NEWBURGER, LOEB & CO., INC. as 
Assignee of Clains of David Buckley 
and Mary Buckley, 


Plaintif‘é, 
- against - 
CHARLES GROSS, MABEL BSLEICH and 
G2aOSs & CO., DEFEXNCANTS ' 


PaAMmeyo em ws 
TATEMENT a 


Aw mut yams: 
20 THE MOTION 


SUMMARY 
\oWBURGER, LOZES & CO., a New York Limited ETENDANT ON COUNTER- 
artnership, ANDREW M. NEWBURGER, ROBERT CLAIMS ALEX AIXALA 
w. NEWBURGER, LEO STERN, ROBERT L. STERN, 
RICHARD |. STERN, JOHN F. SETTEZL, EAROLD 
J. RICHARDS, SANFORD ROGGENSURG, ADOLPHUS 
ROGGENBURG, NED D. FRANK, ALEX AIXALA, 
FRED KAYNE, ROBERT MUH, PAUL RISHER, 
CEARLES SLOANE, ROSERT S. PERSKY, FINLEY 
XUMSLE, UNDERB™ PERSKY & ROTH, a 
Partnership, - wWRENCE J. BERKOWITZ, 


_ Add? onal Defendants 
on cwunterclaims. 


LL ee a ee a ee 


1. Items numbered 2 and 5 of the moving party's 
9G Statement are denied. In fact, as set forth belcw, Aixala 
was substantially involved with the Partnership Newburger, 
Loeb & Co., with the Corporation Newburger, Loeb & Co. Inc., 


and with the matters set forth in the counterclaims. 


2. Aixala was a client of Persky's from November 1976 
on in connection with the formation of the Corporation 
Newburger, Loeb & Co. Inc., and in connection with the nego- 
tiations leading to the Transfer Agreement. Aixala was ia 
fact one of the promoters of the Corporation. Aixala was at 
all times on notice of the financial condition of the Partnership 


and on notice of all matters attending the Transfer Agreement, 


in particular including the refusal of Gross, Bleich ard 


Donoghue to consent. Finally, he was a signatory to the 
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Transfer Agreement. Persky's knowledge and acts are attributable 


to his client Aixala. 


3. Because of all this, Aixala is not entitled to 
summary judgment dismissing the counterclaims against hin, 
but instead, the defendants are entitled to summary judgment 
against Aixala as set forth in the defendants' motion for 


summary judgment and partial summary judgment. 


4. The papers upon which defendants oppose this 
motion of Aixala are the same papers they submitted in support 
of defendants’ motion for summary judgment and partial summary 
judgment, plus the depositions of Persky and Risher cited in 


our brief on this motion. 


Respectfully submitted, 


GOLDEN, WIENSHIENK & MANDEL 
Attorneys tor Defendants 


By: 


DEFENDANTS' FINLEY, 
KUMBLE EXHIBIT X. 
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NMAN COLIN KAYE PETSCHEK FREUND & EMiIL 


S75 MADISON AVENUE NEW YORK,N. Y. 10022 


MURRAY HILL 86-7600 
AREA COOK 212 


CABLE ADORESS 
“ROCOKAY NEWYORK” 


MAL L. BARASCH 
4 PAUL BURAK 


Pebruary 6, 


Michael Bamburger, Esq. 

Finley, Xumble, Underberg, 
Persky & Roth 

477 Madison Avenue 

New Yors, N.¥. 10022 


Re: 


Newburser, Iced & Co. 


Dear Michael: 


I am writing this letter to you because I continue to 
have trouble reaching you over tha telephone and, if there 
43 to be a closing on February 11, we ars down to the crite 
ical end wire. 


While I anoreciate that you have had other and perhaps 
more importent priorities concerning this matter, I want to 
repeat that our clients cannot and will not close unless 
there has been amole opvortunity to review and arrive at 
mutually acceptable documents and closing savers. I cannot 
emphasize this point tco strongly, end I am not unnindful of 
the fact thet, in addition to some or all of the principals, 
there will be 15 or more firms at the closing. 


At this staze, we still do not knew where you stand with 
the various assignments, eanorovals and other required actions 
end what exceptions will have to be made and what will have 
to be done after the closing. You were to have reviewed this 
with your associates over a week ago and get back to me. Rep- 
resentations and warrenties of the transferor may not be im-~ 
portant to others, but they are to our clients. I also have 
discussed with you other changes in the basic agreement, as 
well as in the lease assignment, bill of sale, Andrew Newburger 
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Michael Bamburger, Esq. February 6, 1971 


employment agreement, among other documents. We still have 
to resolve the open points on the schedules and at Friday's 
meeting Bob Persky said that you and I would be working on 
the releases. In short, there is still a great deal of me- 
ehanical and substantive work and time is running out. 


You should know by 10:00 A.M. Monday whether or not 
the closing is still on. I suggest that if the answer is 
positive, you come over to our offices at your earliest op- 
portunity on Monday and we will work through until we finish 
all. or substantially all of the open material. Please call 
me. 


Sincerely, 


H. Paul Burak 


HPS: PH 
6895-001 


ec: Mr. Andrew Newburger 


ADDITIONAL ; 
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‘oer, Loeb & 00. a 


tk Exchange - American Stock Exchange NEW YORK 
MENT SERVICE SINCE 1899 LOS ANGELES 


SQUARE + NEW YORK, N. ¥. 10004 + (212) 944-6300 


February 1, 1971 


Mr. Carl A. Rafkind 
Vice President 

Rafkind & Company, Inc. 
55 Broad Street 

New York, New York 


Re: Charles H. Gross 
Dear Mr. Rafkind: 


I have your letter of January 29th in whi. h you 
indicate that "in view of the objections" raised in my letter 
of January 26th your firm has decided not to employ Mr. Gross. 


You should be aware that my letter of January 26th 
did not state any "objections" but was merely a factual 
recitation of the contents of a document signed by Mr. Gross. 


Any questions concerning the enforceability of that 
agreement and whether or not your firm wishes to enter into 
an employment arrangement with Mr. Gross are questions 
solely for your decision. 


Sincerely yours, 
oe 


ee ey eh 


Lawrence J. Berkowit 
‘iwJ B:cvh 


“-ee:. Robert Persky 
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CHARLES H. GROSS 
32 The Intervale 


Roslyn Estates, New York 


November 23, 1970 


Newburger, Loeb & Co. 
5 Hanover Square 
New York, New York 


Gentlemen: 


I have heretofore made demand upon you in accordance 
with the Restated Articles of Limited Partnership of Newburger, 
Loeb & Co., as amended, for the payment to me of the following: 


(a) 15% of the amount of committed capital 
standing in my name in accordance with 
Paragraph 8.3 of the partnership agree- 
ment; 


All of the additional capital standing 
in my name in accordance with Paragraph 
3.3 of the partnership agreement; and 


Interest on capital standing in my name 
from July 1, 1970 in accordance with 
Paragraph 3.4 of the partnership agreement. 


In the event of your failure to make payment of the 
foregoing amounts promptly upon receipt of this letter, I 
shall take all such action and exercise all such remedies as 
may be available to me pursuant to the limited partnership 
agreement, or otherwise. 


Very truly yours, 


ps be ee 
(#2, hs SOO 


CHARLES H. GROSS 


| WAL ‘DEFENDANTS’ FINLEY, 
KUMBLE EXHIBIT AA. 


il 
4% 
pi gereupanrs Ee 1005 


ee i Branch Offices 
Se LAE ; P ae 
ie “dl ~— 0) & () 4 East 28th Street at Sth Avenue 2091 Broadway at 72nd Street 
EXHISIT * . : 


gee 525 Seventh Avenue at 38th Street 931 Madison Avenue at 74th Street 
. S&S, OisT. COURT : 
es : ‘VICE SINCE 1899 57 West S7th Street at 6th Avenue 920 Flatbush Ave at Church Are.. Bkiyn. 
Ss. D. Oe N. YY. 


1900 Ave. of the Stars, Los Angeles. Calif 0 N Doheny Dr.. Beverly Hills. Calif. 
SS ; - 
fy 4 “pe 


Y. 10004 (212) 944-6300 ’ 


| eck Exchange » Chicago Board of Trade » New York Cotton Exchange - Commodity Exchange - New York Cocoa Exchange 


November 13, 1970 


Michael A. Bamberger, Esq. 

Finley, Kumble, Underberg, Persky & Roth 
477 Madison Avenue 

New York, N. Y. 10007 


Re: Newburger, Loeb vs. Buckley 
Dear Mike: 


Enclosed herewith is a file on the pending arbitration proceedings 
by means of which we are attempting to collect in excess of $300, 000 from 
Mr. & Mrs. Buckley. 


Please let me know if yo will require any additional material. 


Very truly yours, 


, aoe 
7h VN ~ 
Ve Ss oe. ae 
Richard ni Miles 
RNM/1p 
Enc. 
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*,. Bamberger November 16, 1970 
Re: Newburger, Loeb & Co. v. 
David and Mary Buckley 
File No. 1528.001 
Attached hereto is the file received today from Newburger, 
Loeb & Co. with respect to the arbitration before the AAA by 


Newburger, Loeb against Mr. and Mrs. Buckley. This is the matter 


which we discussed last week and which you have agreed to handle. 


I noted, looking quickly through the file, that on 


November llth a letter was written to the AAA requesting that the 


proceeding "be held in abeyance pending the appearance of successor 
counsel." I would think we should promptly note our appearance 


since, as plaintiff, it is in our interest to proceed. 


When you have had a chance to look over the file, 
it might be a good idea for you and Bob to chat with the client 


concerning fees on this matter. 


MAB 


ee 
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Pa. LOEB & CO., INC., as 
‘Assignee of Claims of David Buckley 
and Mary Buckley, and Newburger, Index No. 685/71 


Loeb & Co., 


Plaintiff, 
AMENDED COMPLAINT 


panne URE 


- against - 


CHARLES GROSS, MABEL BLEICH, JEANNE 
DONOGHUE and GROSS & CO., 


Defendants. 
www Ee we we ee we ee x 


Plaintiff, complaining of defendants by its undersigned 
attorneys, Messrs. Finley, Kumble, Underberg, Persky & Roth, 


alleges, upon information and belief that: 


JURISDICTION 


l.. This Court's jurisdiction is based upon: Section 
22(a) of the Securities Act cf 1933, as amended, 15 U.S.C. 
g77v(a) (the "Securities Act"); Section 27 of the Securities 
Exchange Act of 1934, as amended, 15 U.S.C. §78aa (the "Exchange 
Act"); and the principles of pendant jurisdiction. 

2. This action is instituted as the result of defend- 
ants' violation of Section 17(a) of the Securities Act; Sections 


10(b) and 15(c) of the Exchange Act; the Rules and Regulations 


under both Acts, and in particular: Rule 10b-5, 17 C.F.R. 
240.10b-5; Rule 15cl-7, 17 CPR. 240.15c1-7; the Rules of the 
National Association of Security Dealers (the "NASD"); and 


of the Securities Exchange Commission (the "SEC") promulgated 
common law principles. 
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35° Plaintiff NEWBURGER, LOEB & CO., INC., is a corpora 
tion organized and existing under the laws of the State of Dela- 
ware, with its principal place of business at 5 Hanover Square, 
New York, New York. 

4. On or about December 30, 1970, for good and suffic- 
jient consideration, DAVID BUCKLEY and his wife, MARY BUCKLEY, 

| (the "Buckleys”), then residing at 82 West River Road, Rumson, 

New Jersey, assigned to NEWBURGER, LOEB & CO., a New York limit- 
ed partnership, all of the claims set forth in the First, Second, 
Third and Fourth Causes of Action against the defendants herein. 

5. On or about February 11, 1971, for good and suffic- 
ient consideration, NEWBURGER, LOEB & CO. assigned to the plain- 
tiff, NEWBURGER, LOEB & CO., INC., all of the claims and Causes 


of Action against all defendants herein. 


DEFENDANTS 

6. Defendant CHARLES GROSS is an individual residing 
at 32 The Intervale, Roslyn Heights, New York. During all rele- 
vant times, spon information and belief, he was a partner, agent 
and employee of defendant GROSS & CO. 

7. Defendant MABEL BLEICH is an individual residing at 
1020 Grand Concourse, Bronx, New Yorks During all relevant 
times, upon information and belief, she was a partner, agent and 
employee of defendant GROSS & CO. 

8. Defendant JEANNE DONOGHUE at all relevant times, upon 
information and belief, was a partner, agent and employee of 


defendant GROSS & CO., and transacted business in that 


; ADDITIONAL DEFENDANTS ' FINLEY, KUMBLE EXHIBIT CC. 


c 1009 


capacity.in the City, County and State of New York. 

g, Defendant GROSS & CO., upon information and belief, 
was a partnership organized and existing under the laws of the 
State of New York. During 211 relevant times, it was princi- 
pally engaged as a broker and dealer in securities, transacting 
business in the City, County and State of New York. 

FOR A FIRST CAUSE OF ACTION AGAINST 
ALL DEFENDANTS, JOINTLY AND SEVERALLY 

10. This First Cause of Action is instituted under Sec- 
tion 22(a) of the Securities Act to enforce the liability 
created by Section 17(a) of the Securities Act. 

11. During a four-and-a-half (4-1/2) year period be- 
tween April, 1962, and August, 1966, the defendants, by the use 
of the mails and other instruments of transportation or communi- 
cation in interstate commerce, directly and indirectly engaged 
in transactions, practices or courses of business, hereinafter 
more fully set forth, which operated and were calculated to 
operate as a fraud and deceit upon the Buckleys, in connection 
with the offer and sale of securities. 

12. Between April, 1962, and August, 1966, the Buckleys 
maintained a margin account with defendant GROSS & CO. 

13. During that four-and-a-half (4-1/2) year period, 
defendants CHARLES GROSS, MABEL BLEICH and JEANNE DONOGHUE were 
partners and registered representatives of defendant GROSS & CO., 
in charge of the activities of said firm and responsible for its 
operations. 


14. During that four-and-a-half (4-1/2) year period, 
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i‘ the individual defendants knew, or should have known, that 

GROSS & CO. and its registered representative and employee, one 
CHARLES JORDAN, had suggested, encouraged and effected a total 
of more than 1,100 transactions in the margin account of the 


Buckleys. 


cee NE I A CT TC GC LCL D 


15. Upon information and belief, all of the more than 


1,100 transactions effected in the margin account of the Buck- 


leys were made pursuant to the advice of an authorized repre- 
sentative of the defendants, and with their acquiescence, the 


Buckleys relying not only upon the professed knowledge and ex- 


pertise of said representative in the securities market, but 


also upon the fiduciary relationship of broker to customer. 

16. The total dollar amount of purchases and sales dur- 
ing that 4-1/2 year period was $9,329,557. The average invest- 
ment by the Buckleys in the account during that same period was 
$107,520. Thus, the average investment of the Buckleys in the 
account was turned over approximately 40 times. 

17. The unusually excessive and, under the circumstances, 
totally unwarranted heavy trading was not consistent with, and 
was in derogation of, defendants joint and several primary and 
fiduciary duty to advise and encourage sound investment decis- 
ions and control and supervise the conduct of GROSS & CO. and 


its agents and employees, and to prevent the churning of its 


customers' accounts. 
18. The unusually excessive and, under the circumstances, 
totally unwarranted heavy trading in the Buckleys' account was 


suggested, encouraged, effected and permitted primarily for the 
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purpose of generating commissions, which, upon information and 
belief, were in excess of $75,000. 

19. The unusually excessive and, under the circumstances, 
totally unwarranted heavy trading in the Buckleys' account re- 
sulted in net losses to the Buckleys exceeding $174,000. 

20. The defendants, CHARLES GROSS, MABEL BLEICH and JEANIE 
DONOGHUE, as partners of defendant GROSS & CO., were under the 
obligation to properly review the actions of the firm and its 
duly authorized representative, as well as to supervise the 
transactions in the Buckleys' account, which, upon information 
and belief, each of the individual defendants, jointly and sev- 
erally, failed to do, and for which hey and GROSS & CO. are 


jointly and severally liable. 


FOR A SECOND CAUSE OF ACTION 
21. This Second Cause of Action is instituted under 
Section 27 of the Exchange Act, “o enforce rights arising out 
of defendants' violation of Section 10 of the Exchange Act, and 
Rule 10b-5 promulgated thereunder, 17 C.F.R. §240.10b-5. 
22. Plaintiff repeats each and every allegation set 
forth in paragraphs "10" to "19" with the same force and effect 


as if the same were hereat fully set forth. 


FOR A THIRD CAUSE OF ACTION 
23. This Third Cause of Action is instituted under 
Section 27 of the Exchange Act, to enforce rights arising out of 
defendants' violation of Section 15(c) of the Exchange Act and 


Rule 15cl-7 promulgated thereunder, 17 C.F.R. 240.15cl-7. 
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24. Plaintiff repeats each and every allegation set 
forth in paragraphs "10" to "19" with the same force and effect 


as if the same were hereat fully set forth. 


FOR A FOURTH CAUSE OF ACTION 
25. Plaintiff repeats each and every allegation set 
forth in paragraphs "10" to "19" with the same force and effect 
as if the same were hereat set forth in full. 
26. Defendants have violated common law duties owed by 
them to the Buckleys. 


FOR A FIFTH CAUSE OF ACTION 
AGAINST DEFENDANT CHARLES GROSS 


AGAINST DEreENvaAN*? teases Se 

27. On or about January 1, 1969, defendant CHARLES 
GROSS entered into an agreement in writing (the “Partnership 
Agreement"), wherein and whereby the parties thereto agreed to 
conduct a general brokerage business in securities and commodi- 
en under the firm name and style of Newburger, Loeb & Co. 
(the “Firm") upon the terms and conditions set forth therein. 

28. Thereafter, from time to time, the Partnership 
Agreement was amended, the Partnership Agreement as amended 
hereinafter called "Amended Partnership Agreement." 

29. Paragraph 1.2 of the Partnership Agreerient and the 
Amended partnership Agreement named defendant CHARLES GROSS as 
a general partner in the Firm. 

30. Paragraph 4.2 of the Partnership Agreement and the 
Amended partnership Agreement provided in part that: 

"The General Partners as among themselves shall 
be governed by the following rules of conduct: 


(a) Each General Partner shall: 
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(2) Exercise his best efforts in further- 
ance of the Firm business; 
Conform to the rules of those Exchanges 
to which the Firm belongs or on which 
they deal through a partner (in case of 
conflict, the rules of the New York 
Stock Exchange shall govern); and 
Exercise due care in the performance 
of his activities for the Firm. .. 

(b) No General Partner shall: 

(2) wilfully do any act adverse to the 
interest of the Firm; 
Except as provided in paragraph 4.4, 
make any investment for the Firm account 
or enter into any syndicate. , ." 


31. Paragraph 4.3 of the Partnership Agreement and the 


| Amended Partnership Agreement provided, in part, that: 


"Leo Stern, Robert L. Newburger, Andrew M. New- 
burger, Robert L. Stern and Charles H. Gross are 
constituted an Executive Committee of the General 
Partners, which Committee by affirmative vote of 

a majority of its members shall have full power 

and authority on behalf of all of the partners of 
this Firm at any time and from time to time, to 
manage the affairs and business of the partnership . 
to the exclusion of the then General Partnership, 
except where these Articles or the rules and regu- 


lations of any Securities Exchange of which the 


| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 


: 
| 
| 
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partnership is a member shall require otherwise." 
32. paragraph 4.4 of the Agreement provided that: 
"The Executive Committee designated in paragraph 
4.3, or its designee or designees, is further 
authorized and empowered to make investments for 
the partnership and to enter into syndicates 
behalf of the partnership in connection with 
matter, thing or venture which they in their 
cretion deem proper.” 
33. Between on or about October 7, 1969, and on or about 
April 28, 1970, defendant GROSS breached the Partnership Agree- 
ment and the Amended Partnership Agreement, and further, in 
violation of his fiduciary cbligations to the Firn, purchased 
39,100 shares of the common stock in City Investing Corp. 40r 
and on behalf of the Firm, and further engaged in transactions 
on behalf of the Firm in warrants of Tyco Laboratories, Inc. 
34. Said purchases and transactions were made without 
designation, permission or approval by the Executive Committee 
of the Firn. 
35. By virtue of the foregoing, the Firm was damaged 
in the sum of $140,682.45, no part of which has been paid. 
36. Prior to the commencement of this action, the fore- 
going claim was assigned by the Firm to Plaintif£. 
POR A SIXTH CAUSE OF ACTION 
AGAINST DEFENDANT CHARLES GROSS 
37. Repeats and realleges tue allegations contained in 
paragraphs "26", "27", "28", "29", "30" and "31" of the Amended 


Complaint. 
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38. In further breach of the partnership Agreement and 
the Amended Partnership Agreement, defendant GROSS made,, caused 
and permitted the Firm to make material misrepresentations to 
the Board of Governors of the New York Stock Exchange, resulting 
in damage to the firm of $50,000. 

39, Prior to the come -ncement of this action, the fore- 
going claim was assigned by the Firm to Plaintiff. 

FOR A SEVENTH CAUSE OF ACTION 
AGAINST DEFENDANT CHARLES GROSS 

40. Repeats and realleges the allegations contained in 
paragraphs "26", "27", "28" and "29" of the Amended Complaint. 

41. Defendant GROSS has failed and refuses to make re- 
payment to the Firm of a $500 petty cash advance, or of $1,600 
in insurance premiums for his sole and exclusive benefit. 

FOR AN EIGHTH CAUSE OF ACTION 
AGAINST DEFENDANT CHARLES GROSS 

42. Repeats and realleges the allegations contained in 
paragraphs "26", "27", "28", "29", "30" and "31" of the Amended 
Complaint. 

43. At all times hereinafter alleced, defendant GROSS 
was a member of the Executive Committee of the Firm and one of 
its managing partners. 

44. By virtue of his said position, defendant GROSS was 
aware that the Firm was in severe fin.ncial difficulties. 

45. Defendant, on behalf of the Firm, executed a lease . 
on new space for the Firm (the “Lease"). 

46. Subsequent to tne execution of the Lease, it was 


@etermined by the Pirm that it was unable, due to severe 
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financial difficulties, to occupy the premises demised pursuant 


to the Lease. 


47. Defendant GROSS, with knowledge of that decision, 


and of the severe financial difficulties cf the Firn, received 


an offer on behalf of the Piccm from the landlord named under 
the terms of the Lease, wherein and where»\y the landlord ofrer 
to terminate the Lease and to pay to the Firm the sum of $100,000 
for the repurchase of the Lease. 
48. Irn breach of his fiduciary duties to the Firm, and 
in breach of the Partnership Agreement and the Amended Partner- 
ship Agreement, defendant GROSS failed to advise the Firm of 
this offer by the landlord under the Lease j 
49. By virtue of the foregoing, the Firm was deprived 
of said sum of $100,000, and was further compelled to make pay- 
ment to the landlor@ of the sum of $430,000 in order to “pay out" 
the Iwase, all to tne damage of the Firm in the sum of $530,900. 
50. ‘Prior to the commencement of this acticn, the fore- 
| going claim was assigned by the Firm to Plaintiff. 


FOR A NINTH CAUSE OF ACTION 
AGAINST DEFENDANT CHARLES GROSS 


51. Repeats and realleges the allegations contained in 


paragraphs "26", "27", "28", "29" and "30" of the Amended Com- 


plaint. 
52. Defendant GROSS, as a managing partner of the Firm, 
set suiaetan 98 his various employees from time to time. 

53. In breach of the Partnership Agreement and the : 
Amended partnership Agreement, and in violation of his fiduciary | 
: duties to the Firm, defendant GROSS caused wasteful payments to 


be made as purported salary to one MABEL BLEICH. 


» » & 
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54. Said payments were made, not for sufficient or 


adequate ‘value received by the Firm for the services of MABEL 


BLEICH, but as and for the acquittal of a personal responsibil- 
ity by defendant GROSS and his family. 

55. By virtue of the foregoing, the Firm was damaged in 
the sum of $0,000. ; 

56. Prior to the ccmmencement of this action, the fore- 
going claim was assigned by the Firm to Plaintifs. 


FOR A TENTH CAUSE OF ACTION 
AGAINST DEFENDANT CHARLES GROSS 


57. Repeats and realleges the allegations contained in 
paragraphs "26", "27", "28", "29" and "30" of the Amended Com- 
plaint. 

58. Prior to March, 1970, defendant GROSS recommended 
to the Executive Committee of the Firm that the Firm enter into 
a joint venture with one LOUIS BRACKEX in the brokerage business. 

59. Thereafter, on the basis of such recommendation, 
the Firm entered into said joint venture. 

60. In breach of the Partnership Agreement and the 
Amended Partnership Agreement, and further, in breach of his 
fiduciar, duties to the Firm, defendant GROSS failed an¢ omitted 
to state to the Firm or to its Executive Committee that he had 
been warned that BRACKER was not a person of good character or 
reputation in connection with his business dealings, or that 
the Firm would be likely to experience difficulties with BRACKER 
in the event it 6. ared into a business relationship with him. 

61. By virtue of the foregoing, the Firm was damaged 


in the sum of $6‘ ,000. 
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62. Prior to the commencement of this action, the fore- 
‘going cldim was assigned by the Firm to Plaintifé. 
FOR AN ELEVENTH CAUSE OF ACTION 
AGAINST ALt DEFENDANTS 

63. Plainsiff repeats each and every allegation set 
one in paragraphs "10" to "19" with the same force and effect 
as if the same were hereat set forth in futl. 

64. That by rcason of the fraudulent conduct and deceit 
practiced and participated in by the Gefendants, the acts and 
practices engaged in by the defendants which constitute viola- 
tions of the Securities Act, the Exchange Act and the Rules and 
Ragulations promulgated under both acts, Plaintiff has been 
compelled to and has engaged counsel to prosecute this action | 
baninak the defendants herein. 

65. Plaintiff has been informed and verily believes 
that the services to be rendered by said counsel could be exten- 
puvdene may be required over a long period of time, and if not 
settled, will require substantial cash disbursements in the 
prosecution of this action by reason of the complexity of the 
transactions in the account of the Buckleys, and will further 
require extensive examinations before trial and that the fair 
and reasonable value of the services to be rendered by said 
counsel in the investigation, preparation and trial of this 
action will be in excess of $50,000. 

WHEREFORE, Plaintiff demands judgment in its favor and 
against defendants as follows: 

(1) On the FIRST, SECOND, THIRD and FOURTH CAUSES OF 


ACTION, money damages as against the defendants, CHARLES GRO: .. 
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MABEL BLEICH, JEANNE. DONOGHUE and GROSS & CQ. in excess of 
. $249,000,- jointly and severally, or such other measure of recov- 


ery for defendants' violations, as the Court may deem just and 


proper; 


(2) On the FIFTH CAUSE OF ACTION, for money damages 
against defendant CHARLES GROSS in the sum of $140,682.45; 

(3) On the SIXTH CAUSE OF ACTION, for money damages 
:, against defendant CHARLES GROSS in the sum of $50,000; 

(4) On the SEVENTH CAUSE OF ACTION, for money damages 
against defendant CHARLES GROSS in the sum cf $2,100; 

(5) On the EIGHTH CAUSE OF ACTION, for money damages 
against defendant CHARLES GROSS in the sum of $530,000; 

(6) On the NINTH CAUSE OF ACTION, for money damages 
eee: a@éfendant CEARLES GROSS in the sum of $20,000; 

(7) On the TENTH CAUSE OF ACTION, for money damages 
- against defendant CHARLES GROSS in the sum of $60,000; 
: (8) On the ELEVENTH CAUSE OF ACTION, money damages 
against the defendants, jointly and severally, in excess of 
: $50,000, or such other sum as the Court may find just and reason-— 
able, as and for Plaintiff's counsel fees; and 

(9) Such other, further and different relief as the 
Court may deem proper; 


 gogether with interest from the date of the violations or 


: wrongs hereinbefore set forth, with costs and disbursements. 


' pated: New York, New York 
September 14, 1971 


FINLEY, KUMBLE, UNDERBERG, PERSKAY & ROTH 


By: 
¥ Alan M. Gelb 
A Meaker of the Pirm 
Attorneys for Plaintiff 
477 Madison Avenue, New York, New York 10022 | 
(212) 371-5900 
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September 14, 1971 
BY BAND 
Philip Mandel, Esq. 
Golden, Wienshienk & Mandel 


10 East 40th Street 
New York, New York 10016 


Re; MNewburger, Loeb & Co., Inc., etc. 
v. Charles Grosa, et al. 
Our file ns. 1629.112 


ane em en oan emennt 


Dear Phils: 


Pursuant to our telephone conversation wherein we agreed 
that Plaintif# would deliver a proposed form of Amended Complaint 
in the captioned matter, the same is enclosed. Please accept 
my apologies for its late delivery. 

I look forward to seeing you tomorrow. 

Sincerely yours, 


FINLEY, KUMBLE, UNDERBERG, PERSKY & ROTH 


By: 
Alan M. Gelb 
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Sucrene Cour 
New York County = 
Wew York, New Yor: 


a 
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Mew Burge 
a ws 


Deer Sirs: 


We are gentral counsel to Mewhurecs, Locd & 

; Co., @ limited rartncrsship. ‘ite understand thst here 
may be presented so Your t:onor this wack an ex narte 
request for A ten @rary rectcrialrnay orcas OF "nN Ctict 


to show cante witiy a stay asainet 2 ~=so70%e3 Sraascar 
of the assets of Neinurecs, Lochs & Co. to a corporaticn, 
Newburqer, Loch & Co., lac. “Ye resnactiully resuas 
that, in the event that such an arsollertion be sutn 
we be ~mermittad to annasr to o770S50a the anwiiert 

' the ground that it shon'd not Se grante’a. This firn 
will accent service of waners cn behalZ of Newkureor, 
Loeb & Co. with resvect to the reregoing. 


a 


ro Very truly yours, 


FINLEY, MUMBLE, UNDERDENS, PIRSKY & ROTH 


MAB. be Michacl A. Bamberger 


GY HAND 


Charles 


ce to: Laventhol, Chiat c: 
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January 11, 1971 


a” 


PRIVATE 


Mr. Paul Risher 
Newburger, Loeb & Company 
5 Hanover Square 
New York, New York - 10004 


Dear Mr. Risher: o 

Relative to the examination which we are to conduct for Newburger, Lodb & Cow 
as of December 31, 1970, we will require proper directives for the following 
items before we can properly calculate the partners' capital accounts as of 
December 31, 1970: 


1. For those partners that retired during the year, counsel's opinion 
as to what constitutes the effective dates of resignation of these 
partners. 


The allocation and disposition of 1968, 1969 and 1970 "back office 
loss accounts" to partners and/or former partners. 


The nature of the items which will be included in the "back office 
loss accounts", 

= 
The allocation of the operating results for the year ended December S05 
1970 to remaining partners, partners who withdrew during the year and 
partners who entered the firm during the year and who may or may not 
have withdrawn during the year (both generai and/or limited). 


The allocation of fluctuation of the market value of the exchange mem- 
berships owned by the firm for all of the periods affected during the 
year. ' 


The status and proper balances due to or from the Estate cf Morris 
Newburger. v 


The distribution to partners for costs incurred in the cancellation of 
lease commitments. 


The distribution to partners of unamortized ACS conversion costs. 


-  .. ADDITIONAL DEFENDANTS ' 


Mr. Paul Risher 


11. The distribution to par’ners 
and equipment net of salvage 


12, The distritution to partners 
vestments in securities. 


cee The distribution to partners 
New Loeb Sports Enterprises, 


14. The distribution to partners 


“=... and/or fines. 
a We believe that you should have yvur 
."-’ + items and also their advice as to wh- 


*y-- decisions. 


FINLEY, KUMBLE EXHTBIT II. 
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e+. 
ool agen ‘ 9, The distribution to partners of reserves for bad debts, uncollected 
> 1: ' dividends, unlocated security differences, losses on conversion to 
at oY ~ W. E, Hutton, suspense accounts, etc. 
oe 
ae ; o. 
Ti. 10.: The distribution to partners of unamortized leasehold improvements 
i . on offices or office,space no longer used or useable. . 


of undepreciated furniture, fixtures 
no longer used or useable, . 


of nica “cae gains or losses on in- 


of the investments in subsidiaries; - 
Inc. and ENEL Holding Co. 


of costs incurred by way of censures 


counsel's advice on each of the above 
can properly make or approve these. 


Very truly yours, 


PEAT, MARWICK, MITCHELL & CO. 


1 a? 


Le y nn Ad ec | ae 


Richard V. McManus, Partner 
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Peat, Marwick, Mitchell & Co. 
345 Park Avenue ‘ 
New York, Now York 10022 ; ; 


Attention: Richard V. McManus 


Gentl emen: 


we ee ee ee oe 


We are writing in response to your letter to us dated January 11, 197 1. 
We shall respond to the items you set forth in that letter by aumbered para- * 
graphs matching the numbered items in your letter. 


/n 


<p> oo 


=> 


1 Attached hereto as Schedule "1" is a list of the partners of Wo — 
N er, Loeb & Co. who retired during 1970, together with the effective a ae 
dates of -heir resignations. You should ncte that the date used | computing 
the . *erest of a former partner does not necessarily coincide with the 
effsctive date of his retirement, it being the last day of the month during © 
which the effective date occurs. 


- 


2. We enclose, for your information, a copy of an agreement 
regarding "back office" losses dated May 7, 1970. You will note that the 
agreement specifically provides, in mmmbered paragraphs 1, 2 & 3,*the 
method of allocation and disposition of such losses. 


mer tee stow ree eet, 


3. Allitems currently shown on cage error .ccounts other than 
accounts attributable to "write down of seats.'’ We will be glad to review 
any specific items co:.cerning which you have doubt, 

4. No part of the operating losses for the year ended D2cember 30, 
1970 should be allocated to limited partners, either these who withdrew 
during the year or those who remained as such at the end of the year. 
Allocation of the operating losses for the ycar ended December 30, 1970 
to the general partners who remain shall be pro rata in accordance with 
their respective interests. Allocation of operating losses for the year 
ended December 31, 1970 to general partners who wit! ew during the 
year is computed by multiplying the net loss for the year by the fraction iy 
whose numerator is the gross income for the year to the effective date of : 
withdrawal and whose denominator is the gross income tor the year. : 


> ow que See ee eens 


et eos 
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5. The allocation of the fluctuation of the market value of exchange N¢ 
memberships is borne by all of the general partners in the proportions in 
which the losses of the partnership are borne by them as determined by the 
formula in item 4 above. 


6. Effective November 30, 1970, the Estate of Morris Newburger . 
was entitled to withdraw its capital as a limited partner of Newburger, Loeb 
& Co. This status is subject to certain agreements set forth in an agreement 
dated December 31, 19/0 between Newburger, Loeb & Co. and Newburger, 
Loeb & Co., Inc., under which it is contemplated that the Estate-of Morris 
Newbu.ger will receive Subordinated Convertible Notes and Series A Preferred 
Stock in an aggregate principal amount equal to the capital as of November 30, 
1970 which the Estate was ertitled to withdraw. After you have calculated 

“the gross amount due the Estate as of November 30, 1970, there wiil have to 
be deducted therefrom, to determine the net arnount due, a sum equal to 
.1/24th of the partnership share of the Estate of the losses attributable to 
the 18¢3 partnership. 


7. All of the costs incurred in the cancellation of the lease commit- 
ments involving the lease of space in 1 New York Plaza are to be allocated ito 
the 1970 partnership and charged to the general partners ratably as their 
interest appear. 


g, To the extent that the unamortized ACS conversion costs are 
written off for the year ended December 30, 1970, each of the general partners 
shall bear his proportionate share thereof. : 


s ” 


9. The allocation of reserves for bad debts, uncollected dividends, 
unlocated security differences, losses on conversion to W. E. Hutton, suspense 
accounts and the like, should be allocated to the general partners of the 1970 
partnership ratably in proportion tc their prospective interest except for such 
amounts as are properly attributable to the 1968-1969 ''back ofiice" losses. 


10. Unamortize:: leasehold improvements on“offices to the extent 
written off for the year ended December 31, 1970 and office space no longer 
used or usable should be charged to the general partners of the 1970 partner- 
ship in proportion to their respective interests. 

11. It is not contemplated that the value of undepreciated furniture 
and fixtures and equipment net of salvage no longer used or usable will be 
charged to the general partners of the 1970 partnership unless it is deemed 
desirable by you to write off all or any part thereof. In the event of sucha 


all 


oo 


; 
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/ write-off, each of the general partners of the 1970 partnership should bear 
his proportionate part thereot. However, an agreement has been reached, 
pursvant to which no further write-offs will be made for 1970. 


12. Unrealized gains or losses on securities in the Firm's invest-— 
ment and trading accounts are to be distributed among the partners in the 


same manner as realized profits or losses of the Firm. 
: c 


13. New Loeb Sports Enterprises, Inc. is a wholly-owned sub-. 
sidiary of the partnership and should be treated like any other asset of the 
partnership owned at the end of the fiscal year. The attached Schedule 
sets forth the ownership of ENEL Holding Co. 

14. The $50,000 censure of Newbtrger, Loeb & Co. should be 
treated as a "back office" loss incurred during 1968-1969. (Seeitem2 | 


» 


above). 
We hope the above gives you the information you require. 
Very truly yours, 


: Newmireert abi. ber kp 


Br fiptrdgtind yn 
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Newburger, Ices & Coe 
§ Eanover Scusare 
ogy York, Ney York 16904 


Gentleness 


neference is made to attorneys’ 
dated Ganuary 20, +972. 


I heraby conZisn and ratify only 
gaid agreement as is contnined in paragzarns 
and "4" at pages 2 and Ss. I do not conti=a or 
any other portions of the said agresmen". 


Acesradingly, I agree to leave ay capital at 
tna risk of Newburger, Loco ontil Febsuary ll, 1971. 
hig letter is without prejudice to my rickt 
to reject the pian of reorganizaticn in the event any 
other limited parmer does mot consent ts the pisaa and 
receives benefits and troatment not availiable to me. 


Yery traly yours, 


13 smn Mabel Bleich 


ce: Golenbock and Bareil 
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LEGAL EXPENSES RE' GROSS ARBITRATION 
Legal Fee: E1045 


7/ai/71 Ervin, Cohen, & Jessup $ 3,056. 81 


Legal Fees: 
Laventhal & Zicklin 


(inc. $124 - Arbitration Fee) $ 1,480 


1/1/72 360 


1, S40 


12 Lie 


1/2/73 1,090 
4/1/73 4,20 


2,410 


11/1/73 1,350 
1/2/74 
2/1/74 
3/1/74 
fll, 090,00 
Arditration AMiuies 


Benjamin Reporting Service 


TVG OU 
Wd OG 


% 
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NEW YORK EXPENSE TO ARBITRATION FROM CALIFORNIA 
These are out-of-pocket costs 


Fred Kayne Chuck Sloane TOTAL 


December, 1972 


Airfare (Rountrip) 

Hotels (840/day) 

Meals $30/day) 

Misc. (Tvansporilation, etc.) 


March, 1972 
Airfare 
Prtel 

Ads 

Misc. 


June, 1972 


Airfare 
Hotel 
Meals 
Mise. 


$1,266 
Orlober, 1973 


clirfarve 
Hotel 
Meals 
Misc. 


December, 1973 


Airiare 
Se 
{ 
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New York Expense to Arbitration from California 


meee 51047 


Fred Kayne Chuck Sloane TOTAL 


January, 1974 


Airfare $353 353 
Hotel 169 160 
aivals 120 120 
Alisc. oe . meee 
: $673 $673 $1, 246 


Fanuary, L974 
Witness flown lo New York and back 


Airtare . $352 
lotel 80 
Aleals 60 
ee : 20 
ge Fe > «f42 


Fe hynary, 1974 


Airfare $353 $353 
Holel iif 
Meals : SO 
Aldea, ”) i 
PUTS filo 9d 
Missoliinevus expenses during eighteen month legal period 
(iciepuone, Postage, rescarcli) S 6800 
TOTAL EXPENSES $22, 528.31 
\ ! 
y : \ ob. as er ; | 
pase] | lushe 
i 
' 
fad t 
of. a 
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EXHISIT . COLENBOCK AND BAaRELL 
U. S.'DIST. COURT S52 EAST 42"? STREET - £ 1048 censsu « suver 
S.0. OF i. -. 


IVING Seimorr 
i o . FREDEMICK AK. WALLACH 
EW YORK, N.Y. 10017 MICHAEL A. LAZARUS 
ROGER A. GERBER 
MICHAEL A. LEVIN 
214-986-3300 PETER ROTHENBENS 
- OAVIO A. MANOEL 
; MICHAEL C. SILBERSERG 
“ AL” JOEL A. FECHST 
Capita GOere ‘ LOUISE £. CEMBECK 
ARTHUR |. WEINSTEIN 
MARK G. STERN 
BERNAAD . GULUrLuss 4. JOSEPH MELLO 
wr . HARVEY SCHWARTS 
fen een JEFFREY 6. SIEGEL 
ROBERT m. SIANSAUM STEPHEN M. MATHRKOPE 
STEVEN A. FRANKEL ee. Gana 
ARTHUR C. SILVERMAN ECOwARO 0. TANEN HAUS 
CHARLES ZALAZNICR j JEROLD S. YALE 
ROBERT S$. GOODMAN 
SAM W. GALOWITZ ANOREA HYDE 
— ROBERT J. SHANSAY 
RUGOLF CALLMANN MICHAEL S. MULLMAN 
counse: ee ae 
wv . 
GECAGE TF. SIMON 


December 19, 1973 CHRISTINA @. LEE 


Mr. Charles Gross 
32 The Intervale 
Roslyn Estates, New York 11516 


Dear Charles: 


You have requested that we provide you wit” -1 estimate 
of our legal fees to date in connection with our .«presentation 
of you in (i) the arbitration proceeding pending before the 
Board of Arbitration of the New York Stock Exchange commenced 
by Charles Sloane and Fred Kayne, and (ii) the prior federal 
court action commenced by the same claimants against you in 
California. 


When we undertook to represent you in these proceedings, 
it was agreed that our fees would be based on our regular time 
charges. These charges, through November 30, 1973, total $40,251. 
My partner, Mr. Silverman, informs me that there has been sub- 
stantial effort devoted to the arbitration proceeding during the 
month of December, and according to his best estimate, there has 
~ventuated additional time charges of approximately $4,000. He 
has informed me that there are further arbitration sessions 
which will be required, and additional attention to the case 
thereafter. 


In view of the extended proceedings, the unanticipated 
extended by us on vour behalf, our prior relationship, 
1er circumstances, it has been agreed that 
substantially less than time charges. 
have adv: you, however, that our fee 
han $25, 
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Mr. Charles Gross December 19, 1973 


We have received from you on account of the foregoing 
legal fees, payments to date totalling $4,500. You have agreed 
to pay to us an additional $4,000 on account before the end of 
1973. 


In connection with our representation, there has been 
incurred by us on your account to date out-of-pocket disbursements 
totalling $1,736.77. These disbursements have been paid by you 
to the extent of $1,716.47. The foregoing amounts do not include 
charges by the reporting service for the transcript which, as of 
October 31, 1973, totalled 1013 pages, except that our firm did 
advance on your behalf the sum of $52.65 to Benjamin Reporting 
Co. on February 22, 1973. Nor do the foregoing sums for dis-: 
bursements include charges by the New York Stock Exchange for 
photocopying; or legal fees and disbursements paid by you to the 
California law firm of Wyman, Bautzer, Rothman & Kuchel. 


Sincerely, 


¢ 
\ ; 
\ 
aN t= iy 
’ a6 / 
ae 5h 
at zi 


\ 
a M. Golenbock 
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at 38th Street at 74th Street 


VICE SINCE 1899 67 West 57th Street 920 Flatbush Avenue 
at 6th Avenue at Church Ave. (Bklyn.) 
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Y. 10004, (212) 944-6300 00 Avenne of tee Pare ie crerty Mille, Callé, 


lembere New York Stock Exchange * American Stock Exchange - Chicago Hoard of Trade * New York Cotton Exchange + Cowmmodity Exchange * New York Cocoa Exchange 


MEMORANDUM TO ALL PERSONNEL 


Subject: Executive Appointment 


Iam pleased to announce the appointment of Fred Kayne 
as Assistant Managing Partner. 


Fred, who is presently a resident partner in Century 
City, has been instrumental in the success of that undertaking. 
A graduate of M.I1.T. witha degree in industrial engineering 
and industria. management, he also possesses a strong back- 
ground in the securities industry. 


I am confident that everyone will give Fred their 
complete cooperation and support. 


ALY Kher 


Charles H. Gross 
Managing Partner 


July 28, 1970 
CHG/mb 


- 
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AGENDA - EXECUTIVE COMMITTEE 
ER, LOEB & CO. 
UST 24, 1970 


Cn 


. S. DIST. COURT 


cc " i id 
we late Ow : maps 
MEETING OF NIUIBURG 

land 

3 


TO _ SE HELD ON Av 


Opening of meeting by Robert L. Newburger, Chairman 
of Executive Committee. 
Remarks by Fred Kayne, Managing Partner. 


a. distribute letter of August 21, 1970, 
to New York Stock Exchange; 


b. distribute assignments. 
Specific proposals by Managing Partner. 


“@. general partrers meeting - September 3, 
1970; 


b. assignments of tax refunds; 


Proposal to become a non-clearing firm 
authorization to sign clearing agreement; 


authorization to continue negotiations 
and to terminate lease on One New York Plaza; 


e. authorization to continue negotiation of 
termination of other leases; 


£. termination of retainer agreement wit 
Golenbock & Barell. 


Business. 
250 Park Avenue; 
74t!.. Street; 


other matters that may be raised by members 
the Executive Committee. 


ARN 
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Mew Bus ircss 
s 
a. partnership salaries; E 1052 
b. potential new employees - ret2il sales; 


i 


c. other new business raised by members of 
the Executive Committee. 


VI. Special Reports. 


a. Calpfernia. 


~s 
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Members ew York Stock Excbange . Amencan Stock Exchange . Chicago Bourd of Trada ‘ New York Cotton Exchange ‘ Commodity xchange - New lork Cocoa Exchange 


August 2lst, 1970 


New York Stock Exchange 
4 New York Plaz 
New York City, N.Y. 10004 


Attn: Mr. George N. Newman 


é 


Gentlemen: 


This is in response to our meeting on the afternoon of August 
13th, 1970 in which we discussed my role as the new Manasing 
Pertner of Newburger, Loeb &.Co., and more particularly, some 
of the problems at our firm. 


The followings should be pertinent to the questions asked in 
your follow-up letter of August 17th, 1970. 


By Our capital ratio as of July 3lst, 1970 was 1365%. [In 
August it appears that we will lose approximately $119,000. 
This $110,000 will include some non-recurring expenses . 
of closing down two offices and eliminating certain 
activities. 


és Our capital ratio for August jlst, 1970 should not 
increase very significantly since an inflow of capital 
from the sale of commodity seats (357,000) and the 
recovery of a back-office error (330, 900) will conte 
ribute a credit of $87,000 to our capital position. 


Ee At the end of August, tne firm of Perlbers, Moness, 
Williams and Sidell & Friend ae clear elsewhere and 
“ this will relieve Newburger, Loeb & Co. of approximately 


$1,200,000 in assresate indebtedness and improve our 
capital position. 


ba 


4. It is my opinion that the balance of the ye 
substantial movement of our P & L due to t 


KR 
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being effected. If this js the case, we will reduce 
the drains on our capital. We will alleviate this 

by continuing to eliminate aggregate indebtness and 
attracting small capital, but these are not significant 
solutions. 


Therefore, I have recommended to the Executive Committee 
of Newburger, Loeb & Co. that we become a non-clearing 
firm, and they have concurred. (copy attached) 


Through Mr. Paul Fitzgerald of your office we have 
received the names and contacted the following N.Y.S.E. 
member firms for discussion: ! 

Neuberger, Berman £Co. 

Cogan, Berlind, Weill & Levitt 

W.E. Hutton & Co. 

L.F. Rothschild & Co. 

Edwards & Hanly 

Thomson & McKinnon 

Abraham é& Co. 


Neuberger, Berman & L.F. Rothschild did not feel they could handle 
our business properly. 


C.B.W.L. has their hands full with Hayden, Stone. 
Thomson & McKinnon & Abraham & Co. had no interest. 
Edwards & Hanly seemed inadequate to us. 


W.E.Hutton % Co. appears very attractive. They appear to have 
adequate capacity, sound business procedures and good people. 

I personally met with Mr. W.E. Hutton, Mr. Jim Hutton, Mr. Stuart 
Harrington &« Mr. James Barbi for two hours yesterday. All the 
basic discussions appear favorable to me. Newburger, Leeb & Co. 
would be prepared to finalize an agreement quickly if they render 
a favorable decision. 


It must be pointed out that Newburger, Loeb & Co. has some lonsg- 
term liabilities on leased space, that will no longer be required 
in a non-clearing firm. This can be taken care of after we become 
a non-clearing firm. 
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I trust that this will show our direction and answer the questions 
you have posed to Newburger, Loeb & Co. 


Very truly yours, 


Fred ned ‘7 


Managing che 


MARINE MIDLAND GRACE TRUST COMPANY of NEW VORX : 
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LLTAM J. WILLIAMSON jasper reser . pari. a DD 
SARLNE MIDLAND TRUST CO. OF WESTERN NEW YORK 
237 MAIN STREET 

nUSYALO, NEW YORK 14203 


No.3 776 7 6° 1056 


In accordance with instructions, the following described securities were this day withdrawn from safekeeping 
ED 


WON, include mame of ccurity, ctf, mos., maturity, etc. | H 


Con, Dates ' No. sha of 2. V. 


GviRANics OF LIABILITY SIGNED BY CHARLES H. GROSS & ROBERT L. 
‘XINBURGCER IN THE AMT. OF $500,000.00 DATED 3/20/70 GOVERNING 


omy 


‘Nid LOZB SPORTS ENTERPRISES, INC. SUCCESSOR TO NEW LOWS SPORTS 


' 
Loos 
+ 
iy 


ENTERPRISES, INC. 


Enres Recespe Form Nos. in Tais Spaces 
a 


Cale cn RRR eR AR EEN EIOES 


47950 oon | 


Autnorized Signacure saa Approval 


Reecived Above Securities: 


* KOs; x2 shes 
ExNISIT 


me ce cememee 
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New Lot eeeees eee hee EO eee ALE 
Wostern 
Foe te purpose of imlucing MARINE MIDLAND 63250 TRUST COMPANY Of NEW YORK (hercinaftcr referred to as tie “Trust 
Company’) te meke sinh adcames, loans, discounts of extensions of credit and to purchase such antes and other instrumeats fur Uc paymeat 
of mieney, and sav county documionts relative thereto, oe conditional contracts of sale, chattel mortgages, lea8es and other iica of sceurity iastru- 
ments, as iC may decom sdviseble, dircctly ur indieectly, to or for the account of, of from, + xeyy Leed Szorts Enterprises, Inc. 
Successor to New Loxb Srorts Enterprises, Insc.. 
of any use of more of them jointly and/or severally (é2ch, any Sad ai of whom are hereinafter called “Sozrowes"), and/or to gz=at to or for 
the account of Borrower such senewals, extensions, forbearances, releases of collateral or other relinquishments of iegzl rights, as Trust me 
pany cozy deem sdviszbie, and in consideration of advances, loans, discounts, extensions of credit, overdzaits or purchases, Kus or to cecome 
Gze, heretofore made to ot from Borrower aad for other valuable consideration, receipe of which is hereby duly acknowledged, the undsrsigned 
(cach, any and all of whom are hereinafter called “Guarantor”) hereby guarantees to Trust Company, its successors, subsidiazics, endorsess and 
assigns, the prompt and unconditional payment of any and evecy obligation and liability of Borrower to Trust Company and clsims of every 
natuce and description of Trust Company against Borrower, whetiter or not represented by negotiable instruments of other writings, iaciuding 
bur not United to purchase end repurchase agreements, whether now existing or hereafter incurred, originally contracted with Trust Company 
and/oe with saother of others and sow or hereafter owing to or acquired in any manner by Trus: Company, whether conizacced Sy Sosrowes 
alone or jointly and/or sevecally with another or others, direct or indircet, absolute or contingent, sccured or act secured, matured or aot 
matused, (All of the foregoing ars hereinafter refersed to as “Obligstions.”) 

Guarantor does heresy give to Trust Company a continuing lien for the amouat of the obligations and lisbilities of Guarantor hereunder, 
as well as for che payment of any and all other liabilities and obligations cf Guarantor to Trust Company and ciaimms of every nacuse and cesciip- 
tiun cf Trust Company against Guarantor, whether now existing of hetearter incersed, originally contracted with Trust Company and/or with 
ancther oc others and now or hercafcer owing to cr acquired in any manners by Trust Company, whether contracted by Gu2rsator aicae oz 
jointly and/or severaily with another or othess, direct of indizect, absolute of coatingent, secured o: not secured, matured of not matured (21 
of which are hereafter collectively called “Liabilities”) upon any and ail moneys, securities aad other propesty of Guarantor and the process 
thereof, now or hereafter actualiy oc constructively heid or received by or ia transit in any manner to Trust Company, its cosressondents or 
agents fsom or for Guarsator, whecher for safekeeping, custody, pledge, transmission, collection or otherwise or coming ixto possession cz 
Trust Company ia any way and also ugon any and all deposits (general or special) and credits of Guarantor with any cand ai! ciaims of 
Guarantor against, Trust Company st any tices existing, hereby aucho~“ving Trus: Company at any time or times, wits or without oricr nctcs, 
to apply such ceposits or czedits, of any past thereof, to such Liabilitis a:.d 2.-juch.amounts as Tass: Company may select, alisough saic 
Liabisities may Se contingent or unmatured, and whether the collateral‘seeccity theg<for “Da. deeted adequate or not. (Al of the foregoing, 
gether with any p:ozerty, now or hereciter, pledged, assigned and tinsiecced sojaad depowited wiih. Jc Company or its ageats by Guaraaiur 
to secure said Liabilities, are heceartes collectively called “collazeral seceiy.’ J a ae. = 

Guzrantor consents that without the necessity for an7 additions! exdoriestent jor, guirater: Uf sin’. O: iigatiogs or any ssservatica of 
rights against Guarsator and without notice to or further assea: by Guarantor, the -licoility fof i3ccrover-or 2f any Co-guarancor, or of any 
other party or or upoa any of said Obligations may, from time to ume! in vnol? oriin; pszz, ibe jscewed, sxéided, modiSed, srematused, com- 
promised or celeased by Trust Company, as it may deem advisable, and ichat Say folldscdal vf tliens for any of’ said Obligations, may, irom ume 
to time, in whole or ia past, be exchanged, sold or suzrendered by Trust~Company, as it f2y deen advis bls.’ all without impcising, adsidging, 
aiecting, disninishing or seleasing the liabilicy of Guarantor hereundes, Trust Company shail sor be wabl</for failuse to coilece oz demand 
payment of, or procest or give any notice of nonpayment of, said collaceral security, or any part dieccohuus for any delay in so doing, nor 
shall Trust Company be under any obligation to take any action whatever in segard to said collateral security oz amy past thereof. As; 
ssocks, bonds or other securities held by Trust Comipany cs pare of said collacesal security may, whether or not a default exis:s, be registers 
and held in the name of Trust Corpany or its nominee and Trust Company or said cominee may exercise ail voting and corporace sights us 
if the lure owner thersof, including the right to exchange, at its discretion, any aad all such securities or other property upon the 
reorganization, secapicalization os other readjustment of any corporation and in conaection with such reorganization, secapitalization, or ocher 
readjustment to deposis any and all of said securities with any committee or depositary upon such terms and conditions as it may determine, 
all withour aotice and withour Liability except to account for property actually ceceived by ic 

Trust Company may sel! all or any part of the collateral security deposited or pledged for said Liabilities, although said Lisbilices may 
be contingent or unsmatured, whenever in its absolute and unrestricted discretion Trust Company coasidess such sale necessary, for its protection. 
Anz such sale may be made in the manner hereinafter provided for the sale of coilateral secusity without prior demand for margin or addicional 
margin or for payment on account of notice of sale or intennon to sell or any other demands or notices whatsoever; the making of acy sucha 
demands or the giving of any such notices in aay one or more instances shall not constitute a waiver of the right of Trust Compasy to seil 
said collateral security as herein nrovided withou: any demand or notice whatsoever or of the right of Trust Company to accelerate the matuzity 
of said Liabilities as nerein provided. 

lf Guarantor shell fail to perform any agreement contained herein or contained in any security document or other agreement delivers 
by Guarantor to Truse Company (sad the opirioa of Trust Company as co the existence of such failure of pesformance shall ce conclusive and 
Sinding upon Guasastor), or if default occurs in the punctual payment of any sum payasbie upon any of said Obdligetions or said Liabilities or said 
collateral security, or if Guarantor or Borrower oc any oblicor, maker, endorser, accepior, surety or guatantor of, or any other parcy to, said 
Obligations or said Lisdilices or said coiiateral secunty (each and ail of whom are included in the term “them” as hereinaszer used in this 
Pacagsaph) shall defauis in respect of any liabilities or obligations (present of fume, absolute or contingent, secured or unsecured, matured oc 
uamecered, joint or several) of any of them to Trzst Company, or in the eveat any of them (being aa individual) shall die of (being 2 
parmesship or corporstion) shall be dissolved, or in the event any of them shall become mmsolvent, commit an act of bankrustcy, make an 
assignment for the beneSt of cxeditors, cali 2 meeting of creditors, appoint a committee of creditors, or a liquidasing agent, ofez to, or <eceive 
from, ezeditors a composition or extension of any of their indebtedness, make, or send notice of an inteaded, buls sale, essign, piedse or 
ctortgege any account receivable or other property, suspend payment, suspend or liquidate their usual business, fail, after demand, to fursish any 
Snancial informacion or to permit inspection of books or records of account, make any missepresentation to Trust Cosmsany for the purpose of 
obtaining credit or an extension of credit, or fail to pay any tax or other bill when due, or if any proceeding in banxcuptcy, or an7 procesdiag, 
suit of actioa (at law, in equity, or under aay of the provisions of the Bankruptcy Act or amendments thezero) for reorssaization, composicica, 
extension, errangement, wage eamers’ pian, receivership, liquidation or dissolution shall be besua by or against anz of thom, oz in the event oz 
the application tor the appoincmest, or tie appointment in any jurisdiction, at law or in equity, of any receiver, conservator, cebadilizator o: 
similar oficer, or committee of, or of any of the propesty of, any of them, or if a judgment shail be recovered or a warrant of actachmest or 22 
injuaction shall be issued agzinst, or against any of che property of, any of them, or if the condition or aSairs (Snancial, business, or other- 
wise) of any of them shall so change zs, in the opinion of Trust Company (whose opinion shall be conclusive in the cater) shall imsair iss 
secarity of increase its ceedit sisk, or if Taust Comsany otherwise deems iself insecure, chen, in any of those events, the ssid Liabilities aithough 
not yet cue shall, without cotice or demand, forthwith become and be immediately due and payabie, nocwithstandiag any time of czsdix 
allowed under any of said Liabilities or under any instrument evidenciag the same. 

Upon che happening of any of the events hereinabove set forth, Trust Company, without demand of performances, advercis 
ntion to seil or of time or place of sale or to redeem, or other notice or demand whatsoever to or usoa Guscantor o: any ocher person 
(all aad each of which demaads, advertisements and/or notices are hereby expressiy waived), may forthwith collect, receive, apprcszist 

realize upon said collateral secusity, or any part thereof, and/or may forthwith seil, assign, sive option of ostons to purchase, and deliver’ 
said collateral security, or any part thereof, or an7 property whatsoever of any kind to which it may be entitled as coilatezal secaricy for che said 
Liabilities, in one or more parcels, at public or private sale or-sales, at any exchange, brokers’ board or ct any of Trust Compasy’s o&ces or 
elsewhere, at such prices as it may dccem besz, for cash, or om credit, or for future delivery, without assumption of any credit sisk, with the 
sighs co Truse Company upoa any such sale or sales, pubiic or privaze, to purchase the whole or any part of said collateral securisy so sold, ize 
isom any cight or equity of redemption ia Guarantor, which right or equity is sereoy expressly waived and released, 
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: "rust Company may apply the net proceeds of ny such collection, ceceipt, appropcianon, cealization of sale, after deducing ail sur ~. 
and expenses *s every kind incurred thereio or incidental to the care. safekeeping or otherwise of said colizteral secusity or in any way rela 
to the rights of Trust Company hercunder, including all expenses for legal services to che payment ia whole or in part, in such order as Trust 
Comipany “aay clect, of one or snore of said Liabilities, whet:er thea due of not duc, absolute or coniingent, makiay proper rebate for interest 
or discount on items cot dien dus and accounting for the surplus, if any, to Guarantor, who shall remain liable w Trust Compaay for the 
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9(Lf guarantee is limited, the extent of such limitation must be inserted in the space provided.) 
IN WITNESS WHEREOF, each of the undersigned has hereunto set his hand and his or its seal the day and year Grst above written, 
intending and deciasing this to be a duly sealed instrument, 
Witness: sees AE tN I ERE arersinrerenlrerereceneernensare Te Se) 
, passat stl nse besecdisdath esc ewcotstack a hoeessscstuecsccinanstvirs seen: sssecerevessens (Em St) 
Rooert L,. Newourger 7 (L S.) 


caccesees “a weeps gcavesonnnnnconnneseoenscee (Te S.) 


Individuel(s) Acknowledgment 
STATE OF NEW YORK “. 


COUNTY OF 
Oe acc ccccetacoetsecenestasesns a Of cae ASL SEEDS STS OS eae censesiermesproscessy LDermnunsy BEFORE The personaly sppeared 


eee rrr eerer Teeter eri rere eet reet tr tterrerrertetrert(. ttre fecttetro Dito lorie fy (tool) oom) i to Ot Debnnteetnt) errr tent os str ots tene tooo $4 0eee receses ene Hees eneterense so 0400 ett SES EEO IAs erERerS 


to me known, and known to me to be the individual(s) described in and who executed the foregoing instrument and (t) (s) he (y) duly 
acknowledged to me that (t) (s) he (7) executed same. 


Partnership Acknowledgmsas 
STATE OF NEW YORK 


COUNTY OF /* 24 
Ca_this.. 


sueetsesssncenassceetinesg, 5) 
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screscouvosecscetonedees tcleseterescoet vcentewersevsssnescesseleReeremenes desreverenhivelasselonsee svensk Vesrtborboisehecdobe. 
to me known and known to me to be the members of the partnership Of...sscssecsdeodlamsbanesnleA han atstiee Sboden ioe peseeserntnensorbsasaban ten sevssssssssesesannesnuseesenes 
mentioned and described in and which executed the foregoing instrument, and the sajg, members duly acknowisdesd to me inat they executed 
said instrument for acd on behalf of and with the authority of the said Gre of nh. forohin Lo tebemndin deat abopecereterestrectoneLoluesetnecsecteneeeesrenesssanseecees 
for the uses and purposes thereia mentioned. — y 7 G4 
ae Fy . sft 
seeneecsccsocacse pocsesineesctis Wiseeke mensoncyyecs v2 ssksasayoey ser aqeecs 
Corporates Acknowledgment ia ap tieee GF 
ce . NO 24-91S2333 
STATE OF NEW YORK Quauifiad in Minas c- 
$3.3 x eg by 
COUNTY OF Commission Expires ‘zr nh 39, 
[9 fo Wil 31k nla ano gen UREN cmn user OEY Ob meee eeetwstereciesoresenaceeerunniaveivenaeseeecsrerseneenceremesterey LIrnwen, DESOLE Me ersdaally came 


scisensesuveiscoseseateassousseee:eennanesreesessessusnassgconsabubsns sinsistes sovksiesectmpesiibin rseeustisbeanconnecanmeemnssesinectiirke 
to me known, who being duly sworn, did depose and say that he resides at .. 
Geis pecp oc steeseoatin ne corissscesespaneabsoesspencsaveaeimeeisesmssssunsesiicmbinsetioisuiasndesenaseee? COOEt PME AR COME. 50, ciccsiiaissn par dscammennspsneacscapeotenessbonees roctietoemeniecgi sels 6 acecss  ciss 


BE oo eis crceessti ee mee siecsecenin anne wom the COfporation described in and which executed the above instrumear: the: 
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he knows the sea! of said corporation; that the seal affixed to said instrument is such corporate seal; that it was so acixed by order of the Boacd 
of Directors of said curporation, and that he signed his name thereto by like order. 
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2s : GRACE _OFFICE ‘ DATZ Nov. 4 70 
TOs ENE MIDLAND TRUST CO. OF WESTERN N.Y. 


* 237 MALN SZREET s . el 
BUS TEFALO, NEW YC; Re 14203 i No.3 7 7 3 wd 
ATT: MR. WILLIAM J. WILLIAMSON JR., VICE PRESIDENT 


In accordance with inscructions, the following described securities were this day withdrawn from safekeeping. 


DESCRIPTION, include name of security, ctf. nos, maturity, ete. | Con. Dates 


GUARANTES OF LIABILITY SIGNED BY CHARLES H. GROSS IN THE AM. 
OF $250,000.00 GOVERNING NEW LOEB SPCATS ENTEAPRISES, INC. 
USTSSCR TO Ned LOWB SPCRTS ENTERPRISES INC. 
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Disposition of Securities, RR Ae ete, MARINE MIDLANO GRACE 7 TaAUST COMPANY OF NEW YORK 


RETURNED TO NEVBURGER.: LOZB & CO. oe 2 
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i. 
CUARANTEE OF LIABILITY 


VMoawnn Pad 
Hestelgy Yors22h..29 
For the purpose of inducing MARINE MIDLAND:Ci=C= TRUST COMPANY Or AEW YORK (hersinafter refersed to as che “Trust 
Compaay") to make such advances, loans, discounts or exzeasions of credit and :o purchase such notes and other instrumencs for the paymcnt 
of money, aad any sccucity documents relative thereto, of conditional contracts of sale, chattel mortg2ges, cases and others licn or sccurity_insizu- 
ments, a3 it may dcem advisable, directly o indirectly, to or for the account of, or from, New Loeo Spores enterprises, isc. 
Successor to New Lowb Svorts Enterprises, Inc. 
Of acy one or more of them jointly 2ad/or severally (ccch, any sad ai of whom are heceinatzer called “Borzower”), and/or to grant to or fox 
the account of Borrower such renewals, extensions, tocbearanccs, releases of collateral or other relinquishmenss of legal sighs, as Trust Com- 
pany may deem advisable, and in consideration of advances. loans, discounts, exiensions of credit, overdzaits or purchases, duc oF to Seenme 
ive, heretofore made to ot from Borrower and tor otler valuable consideration, receipt of which is herchy duly acknowledged, the undersigned 
(ssch, any and all of whom are hereinafter called “Guarantor”) hereby guarantees to Trust Company, its successors, subsidiaries, endorsces and 
d unconditional payment of any aad evecy oblication and liability of Borrower to Trus: Company aad claims of every 
‘cust Compary against Borrower, whether oz not represented by negotiable instruments or other writings, including 
repuschase agreements, whether now cxisting of kereafter incurred, originally contracted with Trust Company 
and now or hereafter owing to or acquired in any manser by Trust Company, whether concracied by Socrower 
alose or jointly others, dizect or indircet, absolute of contingent, secured of noe secured, matussd or sot 
macirec. (Ail of the fo “Obligations.””) 
Guarantor docs hereby give to Trust Co! 
2s well as for che payment of any and ail 
tion of Truse Compoay agziast Guaranto: 
another or ushers and now or hereafter owin 
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e all voting and corporate rigats as 
exty upoa ths 
reorganization, recapitclizacon or 0 
teadjusument to deposit any and ail of said secucidss with any 
all without notice and without liability except to account for prop 
Truse Company scay sell all or any part of 
be contingent or unrcatused, whenever in iis 
Acy such sale may be made in the masner & 
margin or for payment on account of notice of 
demands or the giving of any such notices in any one 
seic collateral security as hercia provided without any demand or notice whatsoever or 
of said Liabilities as herein provided. 
lf Guarasto: shail fail to perform any agreement consained herein or contained in any security document or ether agreement delivered 
and the opinion of Trust Company as to the existence of such failure of performance shall be conclusive and 
f any sux payable upon any of said Obligscions or said Liabilities or said 
tor, surety or guarantor of, or any other party to, saic 
cluded in the zesm “them” as heceinaite: used in this 
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sale or sales, public of private, to p 
in Guarantor, ‘which tight or equity is hereby expressly waived and released. 
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Trust Company may apply the cet proceeds of aay such collection, receipt, approprauon, restizazca or sais, after éecuctiag ali coss 
aad xpeisca of every kind incurred therein of incidental to the care, safekeeping or otherwise of said collateral security of in any way relaung 
note chor Tiust Coaipany hereunder, including all expenses for legal services to the payment ia whole or in part, iu such ord_--*s Trust 
Comp.sny iaay elect, of one or more of said Liabiliues, ~rether then due or not due, absolute or contiagent, making prope: rebate for interest 
of Giscount on items cot dien due and accounting for the surplus, if any, to Guarantor, who shall remain liable to Trust Company for the 

Payments of any deticiency with legal interest. 

Gusrunor waives any and ail notice of acceptance of this guarantee or of the creation, renewal, extension or accruai of any of said O'ligz- 
ons, ur of the seliance by Truse Company upoa thus guarantee. Said Obligations, and exch of them, shail conciusively be presumed to have Leena 
steated, comtracted of iacumed in reliance upen this guarantee and all dealings berween Borrower and Trust Company shail likewise conclusivciy 
be piesusted to have been had of consummuated in reliance upon this guarantee. Guarautor waives protest, damaad ior payment, notice of dcefauit 
oF Rumpaymient to of on Guarantor, Borrower ot any other party liable for said Obligatioas or Liabilitics. This guaraatce shail be construed as 
& sonunuing, absolute and unconditional guarantee of payment, without segard to the validity, regularity or eatorceability of any of said Odlige 
tions of purported Obligations. : 

Any notice to, or demand oa, Guarantor elected to be given or made by Trus: Company shall be deemed effective, if not Grst otherwise 
mace or given, wien forwarded by mail, telegraph, cable, radio, telephune, or otherwise to the last address of Guarantor appearing oa the 
bovks of Trust Company with the same effect as if the same was actually delivered to, end received by, Guasantor in pessoa. Trust Compasy sual. 
not by any act, deiay, omission or otherwise be deemed to have waived any of its rights or remedic. herecader and co waiver whatever sacl! 
be valid unless ia writing, signed by Trust Company, and thea only to the extent therein set forth. A waiver by Trust Company of any right 
or semedy hereunder on aay one uccasion shall not be comstrucd us a bar to any right or remedy which Truss Company would otherwise have 
bad on any funuse occasion. No cxecutory agreement shall be eHective to change or modify or to discharge in wale oc in pact this guarsates 
Gaiess sucn execuiory agceement is in writing and signed by Trust Company. All sights and remedies of Trust Company hereurnde: shall cs 
cumulative and may be exercised singly or concurrently, Guarantor heredy waives the beneadt of any homestead or other exemptions in rspect 
of said Liabilities. This guaranice sall, without further reference, pass to, and may be relicd upon and enforced by, any successor or assizace 
of Trust Company, acd any cansserce or sudsequent holder of any of said Obligations. This agreemeat may be terminated only usoa writen 
Rotice to thar eciect, selating solely to new debis of Borrower subsequently incurred, delivesed by Guarantor to Trust Company aad duly receipied 
ior by it; and in the event of such termination (whether by such notice, death or otherwise) Guarantor aad his, its or their zespective successors, 
executors, administrators and assigns shail nevertheless remain liable with respect to Obligations created or arising theretofore and with resosct 
to suca Obligations aad any csenewals, extensions or other liabilities arising out of the same, this guarantee shall continues in full force and exec: 
and Trust Company shall have ail the rights herein provided for as if no such tecmination had occurred, 

‘the tesm “Trust Company’ as used throughout this instrument shall be deemed to include Mazine Midland 3G22£ Trust Company of 
New York iallastSozrhes and departments, 2nd aay individual, partnership or corporation acting as o~~incaarageat for Marine MidlaadiCurz 
Trust Compan/ot New York, aad aay corporate subsidiary or Marine MidiandsGESE"so¢Sompany of/ New York, the stock of which is owzed 
Or controlicd, directly or incizecily, by Mazine Midland Glas Trust Company oi New York. The term “Borrower” as used throughout shis 
iastsument shall incluge the individuai or individuals, association, partnership or corporation named herein as Borrower cad (a) cny successor 
individual or individuals, association, partnership or corporatioa to which all or substaatially ail of the business or asses oi said Bozrower 
shall have been transierred (5) in the case of a partnership Borrower, any mew pastacraip which shall have been created by season of the 
idinission of any new pastner or partnets therein or the dissolution of the existing paztnership by the death, resignation or other withdrawal of 
any partner, and (c) im the case of a corporate Borrower, any other corporation iato or with which said Borrower shall have been merged, coa- 
SOiidated, zcorganized, or absorbed. 

i% the Trust Company shall institute asy action for the enforcement of this guarantee, there shall be immediately due from che 
Guaraator all costs acd expenses of such actioa and an attoracy’s fee at twenty pez cent of the amounis then owing 2g unpaid by the 
Borrower and the Trost Company may take judgment for the entire amount due. Guarantor, if more dian one, shall, be joicedy and severally 
bound and liabic hereunder aad if aay of we uadersigned isa partnership, also the members thereof indivicually. This guarantce shall be 

astzi 2 Jar. ie wv. f ae ‘ ; : : 
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“= —=2 ==, 
sees canes eccnans sewesnectesssacsoeees seareccssecsacesedamvcascsssereseee Fes tes Sac eawew ents 


eenreeneemnoennneen PE OURE,_OF $500,000 executed on 2/20/70 for account of tre Bormoyer,. 
“(If cuarantee is limited, the extent of such limitation must be inserted in the space provided.) 
: _IN WITNESS WHEREOS, each of the undessigned has hereunto set his hand ard his or ity sex the cay and year frst above written, 
intending and declaring this to be a duly sealed instrument, Jie Ley bs Sg pe ae 
Oe: 
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[ndividual(s) Acknowledgment 
STATE OF NEW YORK | Ps a 


COUNTY OF of } re oS i 
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to me known, and knowa to me to be the individual(s) described in and wio executed the foregoing instrument and (t) (s) he (y) duiy 
acknowledged to me that (t) (s) he (y) executed same. 4 fae ae 
= ae Aas Lt}, [Bieed Mon nl ood Len) 
2 siininaioes ee One Ae ie tnd rc rcng A peed Seepage goo ene 

Partnership Acknowledgment Notary Public, S:ate cf New York 
ne : ie No. 24-927412 
STATS OF NEW YORx - _  Ocztilified in Kings County 
COUNTY OF .. w 35.60 Expires Marca 30, 1979 

(6 ET 1 77 Samsonite eu lericnerrissitvarcsmelonweener’., at." Je pesceedasneetbnisescesscavesssacsdessncutseuietee sovsery 1Dseceereey before me personally appeared 


seeesceccconss secessccessessoocesesernessesoscooes esectenssessecescossses ses: te ceserewes. peeecensnc recesses ccstessesesssccsees ss cseoees: seenescoe 


to me knows and known to me to be the memibers of the partnerships Of -..-sceccosesesossassacsarsssenssesceccsovsesasusorusosssncsdansatessosenssnsetosesessapbeveseessesesen sessisssseueeves 
meatened and described in and which executed the foregoing instrument, and the said members duly acknowledged to me cuat they executed 
said instrement for anc on behalf of and with the authority of the said G01 Of.......-.ecscccscssnennessesevsrseeane cesses resessornanecoreeveces 
for the uses and purposes therein mentioned. 


eieeeeravecensnsesesses 


eeeeans teseoesccenssereseresereseesseees aneetCeTeeeseee SHeSSOSRSOs s COSRS TOTES SESS SHE SDS SE SSE EES EES ee OEETereTeESeseeess 


Corporate Achrowledgment 
STATE OF NEW YORK 


COUNTY OF 
Oh CAS eas asieseceisestcesicevers 


$8.: 


LAY Of A annennceannnvensensossorsnenseconesnonnoescerseneeesconsneseesssneeeeeeommececerenseeseeeesrenty 19resmmeey before MC personally came 


Wenrerc sees:  ceceaeren cas seeeneeaesans sted emeretee ar tees ee seeees rea seenensaees ee eoceusess te ete eetes ceeseee: 


to me known, wiw beiag duly swom, did depose and say that he resides at ....cscscoxs 


saveecuesbiosiascsssusnacasiapspnsaniesscuunicsainescinnanabeieesonn ecnsniancsnecesonenaseesess AES HE 18 CBE ccsnssessmncnee 


esac 
Rede CONES SERRE SESEEEDENTESs HUSe sae eneeETeetsetessesenesecerenes tees 


[ae ea ee ar ee es ee eee ee as, the corporation described in and which executed the above instrument: that 


he knows the seal of said corporation; that the seri sfixed to said instrument is such cornorate seal; that it was so adixed by order of the Board 
of Disectors of said corporation, and that he signed his name thereto by like order. 
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PERCE SSS See aa 
is ea Xayne, together with certainoz the present 

= . . - ~ = - « /* ~ . = — 

_paxrtaers,will fom 4 coxporat sion called Newaurger, +oGe & Co., Ince 


("Corporation"). A concxrace will then be signed on ‘he Zollowix 


terms: 
4 , 
Le Corporation will agree to puzchase certain assess 
“4 O£ Newstzger, Loeb & Co. ("RPartnersnip"), including: : 


Doe oa i-(a) mame and good will 
fs | "(p) lLeaseholds and furnishings at Ca Lifornia, 


72na Street, 250 Park, 38th Street and 66 Beaver (ats Floor) 


i 
: ; 
mole "1 (ce) stock exchange seats - ' 
we a (a) -cleasing agreement 
TVIN ws, os it 
e& se ioe ce ‘XT ‘ + 2 o 
: Ke AL'S (e): xights under uncerwritang agreements 
EXHIBIT 5 wis 3 : 
1U. S. DIST. COURT (£) consultiag ané@ retainer agreements ._. : 
&. 6. OF bo Y¥2 


(n) all books and records 


eis (g) mailing lists anc names os 
i PES, Hak ; 
PA . 


(i) xesearch files 


2 wows oom wee - 
' 


(j) club memberships, season's tickets, and rights 


to informational services 
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#9 % amas ad a-7 
wild se CO le emacs we 


approval of tha Naw York 
Stock Exchanges 
(b) public offering anc sale o= 


basxecsall tean * ae - 


.,e) ‘Corporation having net capital in excess o=: 


$750, 000° 


eo consideration therefor, 
| (a) $276,000, adjusted to seflect any increase or 
decrease in the value of the stock exchange seats 
¥i(b) $250, 000 in a suboxdinated debentures maturing 
‘five years and cal ladle to-the extent o "$56,000 per year 
comm ing January l, 1972. 


In addition; Corpovat ion will assum 


with respect to the contracts and leases assigned. 


. ’ 


a - 
Even if'the total basketball interest is not sold, Corporation 
-Tay waive the condition and exercise an option to purchase the 
remaining snterest from Partnersnip. . 
.* ele - 
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EXHIBIT I. 


Evid.; Letter Kayne to N.Y.S.E. 1/31/73 
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Memo dated August 21, 1970 to 
Kayne from Risher, Muh & Co., Inc. 
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Fred Kayne 


Risher, Muh and Co., Inc. 


Interim Progress Review 
Newburger, Loeb & Co. 


August 21, 1970 
The purpose of this memorandum is to present Risher, Muh and Co.'s 
initial findings and recommendations in our work thus far with Newburger, 
Loeb & Co. 
Central to the problems facing Newburger, Loeb is its capital position. 
That position is presently not strong, and various events developing now or 
expected in the future are likely to cause the forced liquidation of Newburger, 
Loeb because of inability to satisfy the NYSE's minimum capital rule. There- 
fore, the sections that follow: 
* Detail the present capital position and show the effect of the 
various events on the capital position. 
* Discuss separately the leased space situation. 
* Recommend an action program to resolve the problems that 
will be pointed out., 


PRESENT AND PROBABLE 
FUTURE CAPITAL POSITION 


Newburger, Loeb's unaudited net worth as of July 31, 1970 was 


$4.3 million dollars (Exhibit 1). Of that amount, $2.8 million was in limited 


partner accounts and the remaining $1.5 million was in general partner accounts. 
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However, two negative factors reduce the general partner account: 


$1.5 million 

(. - Reducticns to market value of exchange 
memberships 

(3. - Remaining unabsorbed losses for 
unsecured debit balances 

$0.7 million - Total general partner capital 


The general partner's Position is not strong enough to absorb the losses 
that are likely to ensue fre “e various factors we shall detail later. In 
addition, several general partners accounts are in deficit. And finally, the 
capital supporting Newburger, Loeb's aggregate indebtedness of $30.0 million 
is only $2. 2 million calculated according to NYSE rules. The present aggregate 
indebtedness/capital ratio is about 14/1 and a,drop of $0.7 miilion would force 
liquidation. 

The following sections will detail the various events that are likely to 
reflect negatively on the general partner's capital position and/or the capital 
position necessary to carry aggregate indebtedness. 

Profit and Losses / 

\“ Thus far, in 1970, Newburger, Loeb has lost $1.3 million. Losses in 
July were $126 thousand. A statement of operational results for June, July and 
Year to Date are included as Exhibit II. 

As a result of these losses, a number of costs have been reduced and 
further reductions are in process. Exhibit III outlines monthly profitability 
variation at various volume levels, ‘assuming further cost reductions, and 


considering various other changes in income sources. 


ten 


va 
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But Exhi=it III shows clearly toe that net income from operations is 
likely to be abor a $75-$100 thousand/month loss at present volume levels - 
and more if volume falls off. At a rate of loss of $100 thousand/month, within 
seven months ie general partners capital would be totally expended, and the 
firm would be forced to liquidate due to violation of the NYSE capita! rules. 
Basketball Team 


Thus faz, Newburger, Loeb has invested over $300 thousand in the 


Buffalo Braves. Before October 14, there is a requirement that an additional 


$150 thousand be advanced to cover loan repayments of $80 thousand and various 
operating costs of $70 thousand. ("terest payments alone are $10 thousand/month. ) | 
While the operating costs and expenditures represent "out-of-pocket" 
losses to the general partners, the loan repayment does not. But the loan 
repayment will impair the firm's capital position in the eyes of the NYSE. 
Capital Withdrawals 
Beginning in August, Newburger, Loeb must provide for the withdrawal 
of 2 $200 thousand limited partner. His account will be paid out at a rate of 
$20 thousand per month until a balance of $100 thous .1d remains, at which time 
the entire $100 thousand will be paid out. In November, the firm is sites to 
pay to the estate of Morris Newourger $500 thousand. These are limited partner- 
ship funds, and their payment will have no effect on general partner's capital. 


But these withdrawals are sufficient to cause violation of the NYSE capital rules. 


26 Re ee IE Oe 3 26 Oe Ee 


BL 
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Leased office space will be discussed in the next section. No attempt is 
miade to relate the leasing problems to their effect on capital since there are 
many alternatives to consider. But the effect is certain to be negative. The One 
New York Plaza space will add incremental costs of $23 thousand per month - 
in a time of a poor stock market and falling real estate rental prices. Total 
lease obligations for Newburger, Loeb & Co. will approach $60 thousand/month 
‘1pon completion of the space at One New York Plaza. 

LEASED OFFICE SPACE 

Downtown - 

Newburger, Loeb & Co. currently has about 35, 000 square feet of 
downtown office space under lease. This excludes branches, discussed later, 
and storage space. Within the next four months, this amount will be increased 
to over 54, 000 square feet as One New York Plaza becomes available (Exhibit IV). 
Discussions with your architectural design consultants clearly indicate that your 

- present downtown staff, including clearing, could be adequately housed in 
approximately 15,000 square feet. 

Several of these downtown properties were leased within the past year 
when your firm revenues were falling dramatically and substantial pee were 
being sustained. In addition, several other facts should e noted: 

1. The space at 40 Exchange Place was leased in March 1969, used 

briefly for your Margin Department, but is now vacant. Approx- 


imately $40 thousand was spent in new floors, furniture and fisrtures. 


Although you are paying in excess of $10/sq.ft. for this space, its 
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current market value, based on discussions with several 
independent real estate agents, is somewhere between $4-$5/sq. ft. 
This space is now vacant. 

Your lease at One New York Plaza, dated November 1969, at $15/sq. ft., 
is one of the highest in that building. The current market for that 
space - if a buyer could be found - is closer to $8-$10/sq. ft. 
Newburger, Loeb & Co. had an option to get out of its space on the 
24th floor of 66 Beaver Street had notice been given to the landlord 
prior to July 1, 1970. This option was not areldate 
Approximately $16 thousand was spent this year to refurbish the 
12th floor of 66 Beaver Street. Although this space includes a 
large secretarial area and five executive offices, it is presently 
occupied by only one member of your firm. 

An additional $40 thousand was spent redecorating the 10th floor. 
Although this space is being utilized, the expenditure does not | 


appear to have been really necessary. 


Clearly, Ne. rger, Loeb/& Co. has overextended itself with respect to 


downtown office space. It is our opinion that all efforts should be directed toward 
giving up between 30, 000 and 35,000 square feet of downtown space, assuming 
your present scope of operations. If any significant changes are made in your 
back office and clearing operations, as discussed earlier, you will not need more 
than 10, 000 square feet of downtown office space, assuming you maintain a 


downtown boardroom. 


os ee mee 
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With the opening of your 250 Park Avenue office within the next four 
weeks, you will have several offices available for sublet in mid-Manhattan. All 
your mid-town offices are shown in Exhibit \.. 

It is our understanding that your office at 74th and Madison Avenue has 
been sublet to Liberty Music Shops at approximately your present rental cost. 
Efforts have begun to sublet the two remaining locations, but discussions with 


several real estate brokers have not been very encouraging. : 
ACTION PROGRAM 
1. Take steps now to become a non-clearing firm. This is the prudent 
action. The liklihood is strong that Newburger, Loeb will be in 
scab wtih due to one or more of the factors above. In the 
present market climate and given Newburger, Loeb's recent record, 
raising additional capital will be difficult. 
Concentrate attention on relieving the problems of excess space. 
Recoup the monies laid out for the basketball team by outright sale or 
public offering of the team. It is possible that over the longer term 
the basketball team represents a sound investment. For er though, 
it is our view that Newburger, Loeb needs to concentrate its capital 
and energies on preservation and advancement of its position in the 


investment community. 
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Develop better planning procedures. Too little consideration was 
given to revenue prospects and actual space requirements when 

space was leased. As a result, there is too much space under 

lease - much of it at premium prices. Better planning would have 
prevented this. 

Develop better cost control and budgeting procedures. An expenditure 
of $14 thousand for advertising in July came as a surprise. This 
denen to bien e saes being poorer than expectations. Sound 
budgeting practice should prevent such occurrences. } Moreover, 

we are told that any general partner can obligate the firm financially. 
Indeed, this is one of the psychic advantages of a partnership, but 

in its present precipitous position, Newburger, Loeb needs immediate 
and effective cost control. Usually, this can only be done through 


strong central management. 


- . .. “J aa! . i 
teers Us Caidicaih Concitiaa’ Guay Si, 
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; 
CURRENT ASSETS: 
Cash in banks, on hand and deposits with 

elearing organizations 2 ooo. cas. ss dc. cs ckwkews 


Receivable from brokers and dealers ....csccececccese 


Receivable from customers, net of allowance for 
uncoliectible accounts woe 6 Wie Wg elae ga siete wales 


Market value of securities in partners", 
‘firm and subordinated accounts: 
Federal, state & municipal * 
ODL Gatians ies ea eee esd. 90717 


Corporate securities + 2,604,457 
: fo Ane Bade 
Prepaid @¢xocuses 7 22..26.0,5.0.. 


Other Current: assets <2. 46560. | : $2,041 


Total current assets < pelea $35,262,041 | 


OTHER ASSETS: it a oes 


= 
' 


Memberships in exchanges, at cost iow LS? 822 / 


Furniture and fixtures, net of 
CGSVGCTACION 2.5 6454565 bo «cm | 9763765 


Securities not readily marke..le, ae, - 
yp EAE kkk ieee ste s cecs. 18S 


Investments in (at cost) and advances to 
subsidiary corporations and 
affiliated partnership ..,4..00.00. 306,123 


Miscellaneous Paver citente eld a 109,153 
Z : . ‘ acai eS 


LIABILITIES AND CAPITAL 


CURRENT LIABILITIES: 

Money borrowed - segured by coliateral , 
Payable to brokers and dealers ...i...., 
* Payable ta CUSCOMCLS ...e0 0, eves 


‘ 


‘ 

Accounts payable and accrued expenses .. 
Total current liabilictes ..,.. 

CAPITAL AND SUBORDINATED LIABILITIES: 


Equities in acccunts subordinated to 
claims of general creditors ..... 


: a £8 
Capital a at SOO 1S 
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NEWBURGER, LOEB & CO. 


STATEMENT OF INCOME 


June 
4870 


Income - Schedule A $594, 485 


Direct expenses - Schedule B 316, 046 


- $278, 439 


Indirect Expenses: 

Selling - Schedule C $ 9,504 
Communications - Schedule D 58, 408 
Occupancy - Schedule E 52,569 
Administrative and clerical 

salaries - Schedule F 155,290 
General and Administrative - 

Schedule G 120, 425 
Allocation of operations costs 


$396, 196 


Total “4. 3 E989) 


Add - net interest income 
Schedule H 49, 433 
. Net income from operations © ( 68, 324) 


Add - investment income - E 
Schedule J : may 12, 368 


Net income for the period ( 55,956) 


' 
! 


July 


1970 


$514, 800 


_. 294,420 


$220, 380 


$ 31,805 
61, 429 
59,527 

161, 803 


107, 957 


$422, 521 


(202, 141) 


43,257 


(158, 884) 


32, 499 


(126, 385) 


Exhibit II (a) 


to 


7/31/70 


$3, 254, 542 


“1, 760, 373 
$1, 494, 169 


166, 520 
445,713 
383,217 
1, 320, 696 


906, 990 


$3,995 is¢ 


(1, 728,967). 


399, 136 


(1, 329, 831) 


36, 800 


(1, 293, 031) 
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NEWBURGER, LOEB & CO. 
SUPPORTING SCHEDULES 


June 
1970 


. 


a 


Schedule A - Income: 
.-Commissions - NYSE 
- ASE 
- NOTC 
- OTC 
' = Gross Credits 


$180, 647 
71, 372 
11,861 

9,654 
92,010. 


365, 544 


Clearance income 

Gross commissions earned from 
jintroduced accounts 

Mutual funds 

Underwriting 

Selling groups 

Options . 

Proxy ; 

Sundry ( 

G-U. Income ; abe 

Commodity Commissions 

Tender & Redemption income 

Surcharge income 


8,177 


136,791 
1, 304 
4,008 

11,981 
549 
6,02). 
7, 193) 
923) 
946 
1,705 
65,575 


AY 


594, 485 


Schedule B - Direct Expenses: 
Salesmen's commissions 
Salaries Trainees 
Floor brokerage — 

Clearing House charges 7, 085 

Commission fees 6, 777 

Dues and assessments -- 

' Automatic Computer Service 29, O77 

Commissions paid on 
introduced accounts 

Underwriting and syndicate 
expenses 


121, 093 
1, 200 
66, 300 


88,514 


316, 046 


July 


1970 


$125, 968 
46, 042 
1,638 
39, 769 
16,176 


289,593 
58, 233 


109, 464 
4,705 
3, 672) 
2, 737) 

556 

5, 186 

282 

5, 362 

1,170 

1,416 

45, 242 


514, 800 


131,176 
600 
52,990 
3, 888 
11, 001 


22, 765 


72, 000 


294, 420 


E 


IT (b) 
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Year 
to 


7/33/70 


$1,191, 268 


479, 448 
105, 867 
136, 177 
108, 186 


2, 040, 946 
126,741 


537,636 
22,456 
199, 709 
36,569 
4,158 
24, 264 
11, 467 
13, 439 
5, 836 
20, 719 
210, 602 


3, 254, 542 


905, 335 

7,800 
296, 428 
24, 462 
47,527 

5,589 
168,150 


305, 082 


een ARE 


1, 760, 373 


| Sc 
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NEWBURGER, LOEB & CO. 
SUPPORTING SCHEDULES 


Sales literature 
Research literature 
Entertainment and travel 
Research salaries 
Corporate Finance expenses 


Schedule D 


Expenses: 

Telephone and telegraph 

Tickers and projectors 

Quotation board and quote 
machines 

Stationery and supplies 

Postage and delivery 


-o—- 


Communication 


Schedule E - Occupancy 
Expenses: 


Utilities 


Rent and storage charges 


Depreciation 
Repairs and maintenance 
Equipment rental 


Clerical Salaries: 


Salaries 


Overtime. 
' Temporary help 


Meals 


Pi 


Personnel agency fees 


hedule C - Selling Expenses: 
Advertising 


- . Schedule F - Administrative and 


June 


A 1970 


$ 236 
351 
1,198 
1,652 
4,090 
1,977 


$ 9,504 


28,792 


17, 914 
4,316 


7, 386° 


58, 408 


35, 037 
2,018 
7, 000 
4,284 
4, 230 


52,569 


149, 828 
2,072 
2,229 
1,161 

0 


155, 290 


July 


1970 


5 16,702 


555 
108 
7,334 
5, 786 
1, 320 


31, 805 


32,148 


17, 105 
1,905 
4,271 


61, 429 


39,655 


2, 052: 


7, 000 
7,270 
3, 550 


59,527 


156,535 
1,081 
2, 899 
1, 228 

60 


161, 803 


II (c) 
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Year 
to 


7/31/70 


$ 36, 774, 
8, 641 

5, 133 

45, 330 
48,100 

22, 542 


$ 166,520 


197,612 
35, 948 


88, 300 
74,589 
49,264 


445, 713 


251,629 
17, 456 
49,000 
41,170 
23, 962 


383, 217 


1,216, 963 
23, 760 
44,545 
21,211 
14,:217 


1, 320, 696 
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: Year 
, June July to 
1970 " ABTO 7/31/70 
Schedule G - General and 
Administrative Expenses: 
Partners' salaries $ 52,144 s @ 41,632 $ 389,965 
Manager's compensation 
Employee fringe benefits 26-3142 6,635 74,181 
Legal and professional 18,630 14, 641 + 413, 277 
Unincorporated business taxes 
Other taxes 13, 381 pee. 134, 006 
Insurance and protection 4,077 5, 663 4 35, 588 
Bad debts 3, 212 272 11,932 
Training and seminars oe 903 1,267 9,862 
Donations ° 0 498 440 
Moving expense 152 0 262 
Licenses and fees 150 1,488 5, 260 
Miscellaneous 4,093 4,075 20, 816 
Dues and subscriptions 4,907 4,226 34, 459 
tationery and office supplies 
Postage 
Conversion expenses 4, 300 4,300 30, 127 
Pensions 330 1,503 12,616 
Travel & Entertainment 507 0 11, 003 
Bank Charges (Int. ) 47 30 3,773 
Error expense ( 12, 780) 10, 331 19, 423 
120, 425 107, 957 906, 990 
/ 
Schedule H - Interest Income: 
Income -,customers 183, 927 1, 490, 908 
- stocks loaned 1, 754 50, 829 
" 193, 253 185, 681 1,341, 737 
} Expense - bank loans 108, 077 926,238 
poe - capital 20, 870 199,894 
re - stocks borrowed 13, 477 16, 469 
ro 
143, 820 142,424 1,142, 601 
Net interest income 49,433 43,257 399,136 
Investment Income: z 
Gross trading 9,415 {- 3,079) { 80, 882) 
Rosen trading fo spate 4,091 10, 301 33, 946 
Trading accounts ( 30, 906) ia, tr ( 47,566) 
MBT accounts 29, 768 9, 434 131, 302 


12, 368 32, 499 


III (a) 
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MONTHLY PROFITABILITY VARIATION AT VARIOUS VOLUME LEVELS 


NEWBURGER, LOEB & CO. E1076 
STATEMENT OF INCOME 


a 


Income - Schedule A $296, 050 $390, 900 $521, 400 


Direct expenses - Schedule B 144, 050 191, 700 255, 300 


a ri 


Contribution _ tis 152, 000 199, 200 266, 100 


Indirect Expenses: 

Selling - Schedule C 9,500 
Communications - Schedule D 55, 000 
Occupancy - Schedule E 54, 800 
Administrative and clerical 

salaries - Schedule F - 118, 439 
General and Administrative - 

Schedule G 103, 500 
Allocation of operations costs 


341, 239 


Total (189, 239) (142, 039) ( 75,139) 


U 


30, 000 45, 000 60, 000 


Net income from operations ie (159, 239) ( 97,939) ( 187139) 


. Add - investment income ~- . a ‘ 
Schedule J °- ‘ { 10, 066)... 30, 000 30, 000 


Net income for the period (169, 239) ( 67, 039) - 15,139 


- Perlberg contribution, eliminated 
-One New York Plaza eliminated _ 
°*No effect given to Basketball Team 
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Schedule A - Income: 
Commissions - NYSF 
- ASE, 
a. Bre 
“CTC. 
$225, 000 $300, 000 $400, 000 


Clearance income 11,000 15, 000 20, 000 
Gross commissions earned from 
introduced accounts 9, 000 12, 000 16, 000 

Mutual funds 3, 500 4,700 6, 300 
Underwriting 0 0 0 

- Selling groups 2, 300 3, 000 4,000, 
Options 0 500 700 
Pro«y 3, 000 5, 000 6, 700 
Sundry i : 750 1, 000 1, 300 
G.U. Income ; 1, 500 2,000 2,800 
Commodity 900 1, 200 1, 600 
Tender & Redemption 1,100 1, 500 2, 000 
Surcharge 38, 000 45, 000 60, 000 


$296, 050 $390, 900 $521, 400 


Scar ule B - Direct Expenses: 

palesmen's comzmixsions 97, 000 129, 000 172, 000 
Trainees ihe 0 0 0 
Floor brokerage ‘ 19, 000 25, 000 33, 000 
Clearing House charges 2, 300 vo O68 4,000 
Commission fees . 6,000 . 7, 700 10, 000 
Dues and assessments 750 1, 000 . 1, 300 
Automatic Computer Service , 13,000 . 18, 000 24,000 
‘Commissions paid on 

introduced accounts §,000 8,000 11, 000° 
Underwriting and syndicate 

expenses 


My - $144,050 $191, 700 $255, 300 
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NEWBURGER, LOEB & CO. 
SUPPORTING SCHEDULES _ 


Schedule C - Selling Expenses: 
Advertising . 
Sales literature 
Statistical services 

_ Entertainment and travel 
Research salaries 


Schedule D - Communication Expenses: 
Telephone and telegraph 
Tickers and projectors 
Quotation board and quote machines 
Stationery and supplies 
Postage 


Schedule E - Occupancy Expenses: 
Rent and storage charges . 
Utilities 
Depreciation 
Repairs and maintenance 


Schedule F - Administrative and Clerical Salaries: 
Salaries / 
Overtime 
Temporery help 
Meals 
Personnel agency fees 


118, 439 


III (d) 
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Schedule G - General and Administrative 
Expenses 
Partners' salaries 
Manager's compensation 
Employee fringe benefits 
Legal and professional 
Unincorporated business taxes 
Other taxes 
Insurance and protection 
Bad debts raalih 
Training and seminars 
Donations 
Moving expense 
Licenses and fees 
Miscellaneous 
Dues and subscriptions 
Stationery and office supplies 
Postage 
Conversion expenses 
Pensions 
Bank charges 
Error expense 


Schedule H - Interest Income: 
Income - customers 
- stocks loaned 


Expense bank loans 
capital 


stocks borrowed 


Net interest income 


Trading 


: ee 
Expiration Square Feet Cost per — Total * to Refurbish Current 
Location of ease (approx) quare Font Annual Cost (198S-70 only) Utiliz: ‘lon 


8th & 9th Floor 9/30/76 24,209 $ 5,00* $124, 000* $ 13,173 Exect;: ve offices 


6‘) Beaver Street le’ : ; Board trom 
Bach. cif ce 


20, 400% 44, 200 Pers 4 
Com} cider 
bat. i Ss: 


ith Floor 9/30/76 
6: Besver Street i a 


12th Floor 2/28{77 .10* 9, 260* Research (one man) 
66 Beaver Street Tages 


14th Floor 2/28/77 ; 8,520: Storage ‘ 
6f Beaver Street : i a 


24th F' oor 1/30/77 e ; 17,400 - . Rosen & Co. 
66 Beaver Street - eee (sublet) . , Institutional Board 


Room 3 ‘a 


40 Exchange Place 4/30/74 3, 400 .00 34, 000 39, 581 Vacant 


1 New York Plaza 12/31/90 19, 800 60 305, 400 35, 709 Not ready for 
- TOTAL 54,695 $518, 980 $150, 307 occupancy 


a 


°f LIGIHxa S,aNA 


LNVGNEdIG TWNOLLI 


«Escalation of approximately 2% per year is currently under dispute with landlord. 


oe Ne 


Ee NY AR mL LC I OTT TOS PCLT: 


slat elles URee Nie ce yr een emangan ty te et A A RN LCE OE A RC 
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EXHIBIT V 


Expiration Cost per Total 
Location of Lease Square Feet ' Square Foot - Annual Cost_ Current Utilization 


4. 28th Street 12/31/ff1 2,500 $ 7.60 2% 18, 700 Vacant as of 10/1/70 


i} 


38th Street & 1/31/72 ; 1, 080 16. 10 ; 17, 800 Active Branch 
“7th Avenue \ 


74th Street & ; 6/30/73 1.100 .50 21,000 Sublet to Liberty 
Madison Avenue Sh : : . 


57 W. 57th Street 1/31/75 2, 300 e60to'l3 | - 26,500 Vacant as of 10/1/70 
.00 to'75 - 32, 080 ie . 

72nd Street & 9/30/73 . 00 22, 000 Active Branch .- ' 

Broadway A ner ‘ 


250 Park Avenue 8/31/75 : . 00 to'71 , 65, 000 To be occupied by 
: .00 to'73 85, 000 10/1/70 
.00 to'75 100, 000 . 


TOTAL eas ‘ $171, 000 
(1971 rate) 
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LOCATION 


66 touver S 
(5 Vanover 


40 Exchauge 


28th Street 
(4 East 28t 


38th Street 
(525 Seventh 


74th Street 
(931 Madisor 


57th Street 
(57 West 57t 


72nd Street 
(2091 Broads 


_ affe* : 


ye Senilie ee eg a oR a ER FUE OK pre roe wn oe ; kent 
ote ca - 4 : . se ee we ace hen a - bere 
e 4 J 
\- [- . 
ig aq a eal ’ 
; EXPLRATION OUT 
Lil Ds aceagaaatecyy Shapoca anh pean Rae FOE Ne OF LEASE __ CLAUSE 
: 66 teaver Ste vt ’ ¥ 
: (5 Wanover Suita? at. “th Ploors otis ttre d i, - $124,320 9/30/76 Hone 
a Shc: ths (8th & 9th Floots 
yth tloor-Et, v0. combined) | 
a: Sy. tte 
: Bi rentable . 
fsthorloor | 3,075 Sy. fvet $20,401 9/30/76 None 
un ; : 
: B 12ch Floor = ——«*1, 000 Sq, Feet $ 9,256 2/28/77 None 
gS Lath Floor 1,023 Sq. fevt +  $ 84520 2/28/77 None 
mh $ 2sth Flour 2,193 Sq. Feet _ $17,400 a/so/tt None 
; «C . ' 
8 , | | , ee r } 
oe | 40 Exchauge Place ‘6th Floor ' 3,400 Sq. fect © $34,000 | “at ov Sy) &fI01Th None 
fi ; oo ie a 
A i \ 
Ae 28th Street | . 
g (4 East 28th Street) Street Floor 2,500 Sq. feet $18, 700 12/31/71 * None 
1 Ei ' 
iz : ., ‘ 
a 38th Street oe : ’ ; 
q (525 Seventh Avenue) Street Floor 1,080 Sq. feet $17,800 1/31/72 a None 
74th Street "Street Floor - 1,100 Sq. feet $21,000 6/30/73 None 
(931 Madison Avenue ) 
i vr : t 
57th Street le 
(57 West 57th Street) 2nd Floor 2,300 Sq. feet $26,500 - 24.455 1/31/75 None 


72nd Street 
(2091 Broadway ) _ Street Floor 2,415 Sq. feet -$22,000 Approx. 9/30/73 ‘None 
, «(Net lease on entire 
three story building 
~-$16,000): ae 


ee ee ed < oe tee 2 ee Ont 


‘ “‘SpACE_ UNDER LEASE TO NEWBURGER, LOEB & CO., CONTD. 


ee 


. 


1 New York Plaza 49th Floor 


—750 Park Avenue Street Floor 


(64 E. 47th Street) 


a Century City 23rd Floor 
(1900 Avenue of the 


Stars) 
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H 
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sl peverly Hills 
(110 N. Doheny Dr.) 


Street Floor 


2 


7th Floor 


_~ 52 Broadway 
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"115 Broadway 18th Floor 


t— 76 Beaver Street 6th Floor 


. LE ae eg Tteus— 


3 268 


«  iphasmsiheitciednertbeeth Tas MOTTE 


- SQUARE, FEET p 


19,481 Square feet 


5,000 Square feet 


7,675 Square feet 
! 


1,240 Square feet 


“ 


1,700 Square feet 


1,752 Square Feet 


‘EXPIRATION 
OF LEASE 


RENT 


$305,400 (1-1¢ 0 ysars after 
yrs. "Commencement 
$277,600 (11-20 Date". 


yrs.) 


$65,000 first yr. 8/31/75 
$85,000 second yr. 
$100,000 3-5 yrs. 


$60,300 11/30/79 


$40,000 - 1/15/73 
$60,000 depending 


on office volume 


$6,000 pale through 12/31/72 

Nn. LL. & Cee by 
&rezin, Prosser, 
and Gavin 


Remiune 


$17,200 paid through 530/78 
K. LL. & Cu. by Kingsley 
Boye, & Southvec!. 


si, 500 pale 
Throtayh “. Le « Cu. bs 
Fayeeusen < Vranke | 


‘ 


wetatranh meets sper sor Mare CLS 


Page 2. 


OUT 
CLAUSE 


Nono» except 
cancellable if 
not ready by 
12/31/70 due to 
landlord's delay. 


Cancellable 
2/14/72 on 

30 days notice 
with penalty of 
$42,500. 


None 


Being cancelled 
effective 8/31/70 
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55 Hudson Street 
(Franklin Moving & dtorage Company 


SQUARE FEET. 


enough space for 
1,000 transfer 
files and 200 
linear feet of 
ledgers 


RENT 


$3,240 


EXPIRATION 
OF LEASE 


4/30/74 


es 
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. Bouruc > ee Lev d 


The Admissions Committec 


The Departiwent” of ember Firms 


‘SUBJECT: Newburzer, Loeb & Ca,y: TMC ¢ Sg to Watrburger, 
oo Loeh & Co. (i.e. Partnoernanin 


gs - dina 
=< ®%. ~ The firm of Newhureer, Loeb & Co., In 


wc. wes formed by Messrs. 
pe ‘Paul Risher and fobert tuh for the purpos2s of succeeding to the 
s $9 


——- 
Beet © mas * 


zabusthess of Newburger, Loeb & Co.. The firm has 90 registered 
ef - Keapresentatives ‘in four offices in New Yor’: and California. All 
my, Secounts are introduced to WJ. E. Hutton & Co. on a disclosed basis. me 
Yan * >The corpora::ion has been granted pernission by the S.£.C,. to 
eet yegister as a successor to 2a registered broker -<dealee ee aghar gare ° 
* pupsuant to Rule 15b1-3 under the Securities Exchange Jct and must 4 
BS oP arenister as such within 30 days after such succession. é 
sha 


a “The waves’ partners, limited partners and subordinated lenders o 
ae agreed to conver: their interests in the partnersiip to non-voting ; 
ae ommon stock, convertible preferred stock ani long-term subordinated 
Me OT accounts and notes, pursuant to an agreement cated December 31, 1$70. 

Se Te oot die 


aio On November 16, 1970, a Suspension Yarning Letter was sent te 

the firm based on pending capital withdrazals of approximately 

*. $1,560,000 within the subsequent 130 days. The capital withdrawals 
represented both general and limited partner witidrawals pursuant to 
their partnershi»n agreement. At that time the firm hac excess net 

» . ‘eapital of approximately $575,000. The firm was given to Kovember 20, 

‘ 1971, to produce a plan for reorganization or ie ation. Since 

Novenber 16, 1970, the withdraving limited partners heave ‘ signed agree- 

ments that they would not withdraw funds from the partnership for a 
‘stipulated period of time. These agreements have been renewed four 
times, the latest agreement expires at the close of business, 
February 10, 1971. The parcnership had 23 general ree ih of 
whom had a positive capital position amounting to $1,115,795. The 

- remaining 12 general partners had a negative capital shay ee anount ing 
$1,296,777 including the accounts of Robert Sterr, deficit $391,000; 
Andrew Newburger, deficit $473,090; nobert Newburnex, deficit $129,090, 
and Harold Richards, deficit $131, 005. These deficits came adout pri- 
marily because of prior years’ losses and the accumulated 1970 losses 
which amounted to $2,642,090. After unsuccessful] attenpts to borrow 
meonsy in order to mcake up theiy individual cericits, the firn suumitted 
a plan of reorganizccion on Decemoer 17, 1970, stating chat if nego- 

tiations were not accomplished, it would resign its membership and 

liquidate, 
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fe The Limited partners’ and subordinated lemlers were told by 
é the firm that if liquidation were to ta sea az thas.time, the 

» general partners would receive notii fanited partnars woulc 
<, .#receive nothing and the subordinated lenders wa:ld receive less 


i, than 50¢ on the dollar. 


XK 
to ae “hea new corporation will assume all assets end liabilities of 

yi tbe partnership and provice a subordinated account which contains 

py 8,000 -hares of Barcardi stock with an estimated value of $900,060 

# e, feapital value 1:225,000) and approxinsately $20,030 in cash. In . 
rs “exchange, certa?n present general partners i 
s:-4, Voting stock, and convertible preferred 3¢ 
s«* will receive a convertiodle preferred stock 


ive 12% of the ne 
limited partners 
otias stock. 


oe ‘ ee ; i a ; : ? 
pre~ The subordinated lenders will extend their suverdination cgreements " 
Fh to-a five-year period. However, the corporation has agreed to repay 

Le ane + * . : A : 
on 30% of the subordinated accounts within six’ montns. 
+ "| = Boe te the firm's continuous problens since 1968, Mx. Charles + 
ees 6 Gross, Managing Partner, resigned in August, 1970, and was suceecdad i 


Py 
s .. oy me. Fred Kayre. Messrs. Risner and iiuh were enzagec as hanage~ 
:@ 


ball Lac 

tn = * coed 4 . ‘ : Go Pod * 

5 _ ment Consultants by the firm during tac short period of time that 
*" 2. Fred Kayne was Managing Partner (August through Novemocr, 1970). 


h vr. Kayne during 

cll customer accounts 
to W. E. Hutton & Co., ona fully disclosed basis. ir. Kayne resigned 
on November 14, and was succeeded by Mr. Rovert Navburger. Mr. Kayne 


ee Y: stated the reason for his resivnation was primarily due to his “in- 
caninzing the partnership 


* "ability to make sufficient headway in reorg 
L*- and his wife's medical condition." 


«* 
* 
tt 

‘ 


“Phe Exchange staff worked very closely wit 
+, August, September and October, 1970, to deliver 
S 


Pattie & i 


~< 


~ 


Be, 


7” ‘ 
bs 2 
MV 


“1 


Gages The staff has worked ver closely with the new corporation, but 
y My P ’ 
culty due to lack of fomiliarity with Exchange 


has experienced much eicfti 
of the proposed principals. 


-yules and practices on the part 
The losses of the partnership during the last six months of 1970 
are as follows: . ? 


, 


July ($125,335) October ($392,165) 
September ($58,655) December ($51,734) 
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The net capital computation during key pericds in 1970 ig: 
is: Lollows: y, ? ™ 
9/25 11/12 11/27 12/10 12/31 
$23,433,909 $1,647,999 $700,752 $750,742 $721,925 
1,935,002 657,009 7,603 407,000 467,559 
1, 4337, 251% 10,0047 185% oor 
.C. (deficiency) 564,000 §75,033 (42,396)* 357,000 617,39 


This deficiency was corrected by the sale of 
propriecary securities on Noveroex 30, 2970. 
The above is based on wnautitec Financial in- 


. 

a formation supplied by the partnership. 

. ow 

a, The staff tried to pursuade Messrs. Risher, Muh and Kayne to 

‘ invest additicnal capital in the new corgoration, above the $10,:0 
§.° mininun Exchange Es vepaginoar for which chey recenve jon OF the voting 
“» stock. The staff also tried to pursuace them to engage a competent, 
7 knowledgeable "senior principal officer. ‘We were unsuccesst ful in both 
. attempts and. ‘at the insistence of tr. hishe che proposed corporate 


e 
me 

membership was post ted on January 29, 1971, Zor consideration by the 
o 


Admissions Committee on February 10, and the voa.d on February li. 
The stasf made it verfectly clear that althouth the Zixzm was posted 
as a proposed member, thore could be no certeaint: of a Board approval 


mee ai 
~ on February 1l. 


In additior. to the above, the staff learned tue follow-ng: 


a) The new corporation is zssuming all assets and 
liabilities of the partnerstip, 
b) The long term lease, comnituwents amount to approxi- 
mately $409 , 000 annually, 1 
c) Litigation involving the partnership will be assumed 
by the corporation. Known clains through Decerver 31, 
| 1970, amounts to $1,103,243. i. Rist:ier iniorired the ; 
staff that the firm estirates the setilement of these 
claims co ve no greater than gl44,790, 
d) The firm will be ma naged by an execut:ve eoundcees who 
are not experienced, as senior principsls in the manage- : 
sment and operations of a momoer firn. (see detailed 
backgrount menoramiun). 


The staZf negotiated certain restrictions in the event of approval 


on February 11 (copy attached). a 
The £inai closim; and acceptance by the gen:ral and Limited 
partners and subordinated lencers for the partnership and Messrs. 
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*whisher, Muh and tiayne for the pro osed corporation is expected to 
rey > t t t 
take place Fevorvary 11, 1971, after 5.5.%., che Board of Governors 
approves the corporacion for monbershin. L£& the corporation is not 
approved or all. partics of the partnership do not agr2c on a closing, 
the partnership will resign its rorbership in the Exchange and £9 
tnership. If this is done, 


into self-liguidation« a non-r2mper part 
‘WY. E. Hutton & Co. wilt cevain all customer accounts, th 


+-.+the necessity of usin; 5.1.P.C. : 


oo. 
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Menibers New lark Slock Exehunge - American Stock Exe'nge + Chicago Board of Trade 


TANTS 4,7 (ADDITIONAL DEFENDANT ) 


MHIBIT | 


KAYNE'S EXHIBIT M. 


et, COURT LQ ) Bees, E ee 
ee ee v) e ) & 0. 4 East 26th Street at Sth Avence 20% Breadwey at 72a2 Street 


S23. Seventh Ave: ae at Jéth Street 931 Madisem Aveage at 7ith Screet 
S? West S7th Street st 6th Avenae 920 Flatbesh Ave. at Charch Ave.. Balva. 
1906 Ave. ef the Stars. Les Asgeles. Calif. UO N Debedy Dy..:)A erly Bills. Calif 


BRVIiCHK SINCE 1899 


eases: mead 8. 2- 1000-3 {2i2) 9-43-6300 
! 


e fi b 


. New lark Cotton Exchange . Commaditr Exchange « Newlork Cocoa Exrhange 


September 18th, 1970 


Department of Member Firms 
New York Stock Exchange 

4 New York Plaza 

New York City, New York 10017 


Attention: Mr, Biil Di'’ger 


* 


Gentlemen: 


In response to yous request for an answer to your letter of August 20th, 
1970, I am enclosing a letter addressed to Mr. Donald Moyes, of your 
office, by car Partner, Mr. Robert Stern. 


As you know, I came to New York August 3rd, 1970 and was made 

Managing Partner on August llth. It became apparent, after meeting 
with your staff at the New York Stock Exchange and after getting 
initial input of the internal problems of Newburger, Loeb & Co., that 
we should become a non-clearing firm. 

I immediately bega iegotiating in a vigorous manner with ochers 

so that our entire back office and customer accounts could be shifted 
to another member firm's facilities. On August 27th, I signed a clear- 
ing agreement with W.E. Hutton & Co. which provided for tne transfer 

of these accounts on an orderly basis. Enclosed is a copy of the letter 
that went to all of our clients, yesterday, detailing the timing of our 
arrangement with W.E. Hutton & Co. 


Your letter of August 20th was directed to Robert Stern and he was 
preparing the answer when I reviewed a copy of your letter on or 
about September lst. It was my feeling that your area of questions 
with regards to our problems would ail be answered by our becoming 
a non-clearing firm. 


Oo 
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- It is my hope and desire that when the transfer-of accounts is 
-coriplete at the end of September, that I can get about the 

..cbusiness of bringing Newburger, Loeb & Co. back to the proud 
z.and outstanding firzn that it was in the past. 


“There will be quite a change in the composition of our firm 
> tin that many Partners will be leaving and new Partners and 
-~-talent will be attracted. I certainly look forward to this 

-idevelopment and will work in this direction with great vigor. 


— 


| 
| 


--tMtery truly yours, 


Z - 2@Newburger, Loeb & Co, 
‘ 
1 
t 
' 


~By AL a 


F tern a0 oe Er¢d Kayne, Managing Partner 


| 


17 > 7 | Beench Olfiera = Nae 
E burger, Lo eb & LO ferreting beetle 


om “uD INVESTAENT WERVICE SINCE 1894 S7 West SRA Street at 6th Avenue 2366 Breadway at 46th bu 


: : ‘ 920 Flathuesh Avenue at Church Aveane (Breeklyn) 
te “pssOVER SQUARE, NEW YORK, X.Y. 10004 (2:2) 944-6300 . . | 
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Y Henbers New York Stock Exchange + Anaricen Stock Exchange » Chicago Board of Trade - Tei iniia iiss tiaatebg 


September 16, 1970 


Dear Client: 


We have recently entered into a clearing agreement with W.E. Hutton & Co., 
a leading Member of the New York Stock Exchange. This agreement takes effect for 
trades of September 21 that settle on Septemi +28, 1970. Weare responsible for 
settlement of aaeanhone prior to Septembe: .8, 1970, i 


: This ecceienare provides that your account will be carried on the books of 
W.E. Hutton & Co. and serviced by your Account Executive at Newburger, Loeb & Co. | Q 
We will continue to provide you with all the investment service and advice, and you will; 

be dealing directly with your Account Executive at Newburger, Loeb & Co. We feel that 
by concentrating our considerable resources on the financial services end of the business 
rather than the paperwork and clearing functions we will continue to build and service our 
valued clientele in the best possible manner. 


W.E. Hutton & Co. will use their in-house computer capacity to process your 
statements and confirmations and to clear your trades with other firms. Your records of 


securities and balances, currently carried by us, will be automatically transferred to the . 
computer facilities at W.E. Hutton, unless we hear from you to the contrary. You will 
receive your final statement from us as of the close of business September 25, 1970 and 
your initial W.E. Hutton statement as of October 29, 1970. All inquiries should be 
directed to your Account Executive. ; 


‘ 
1 
' 


Newburger, Loeb & Co. is engaged in a significant expansion of its research and 
sales capacity. During the week of September 14, we are opening a major new office at 
250 Park Avenue in midtown Manhattan. Before the end of 1970, Newburger, Loeb & Co 
will have expanded its facilities in downtown New York at its headquarters location to 
oman a broader spectrum of financial services and investment planning departments. 


The opening of our Los Angeles office is now complete, and it has already 


received wide acclaim in the industry as one of the best conceived and operating facilities 
. Inthe country. 


| would like to extend an invitation for you to stop in and see our new facilities 
and to better acquaint yourself with our firm. We are confidently looking forward to the 
1970's and will strive to make them profitable for you and us. 


Very truly asda 


med Kom 


Fred Kayne 
FK/inb “ Managing Partner 


GENERAL PAREN ER SE EXARBIiSB LTS 
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oF hat foo, 


GENERAL PARTNERS ' wicioks & A, 


2) Executive Committee - 
“Newburger, Loeb &-Co. 
_ 5 Hanover Square - 

-, New York, Nzw York 10004 


“Attention: ir. Fred Xayne- 


Gentlemen: 
Pursuant to the provisions of Article 7.1.a of Article-VIZ of the 
‘Restated Artictes of Limited P-rtners of Newburger, Loeb & €o., 
as amended, dated as of the 26th day of February 1970, I-hereby 
notify you of my withdrawal.as a General Partner from the partner- 
ship of Newburger, Loeb & Co., effective ag 3 of the close of business 
on December 10, 1970. - : 


a oN sie er ae 
r t ¢ Pavia Ta 


Nothing in this wnavewat notice is coin anyway, serve axa waiver . 
of any rights that 1 may presently have or acquire in the future 
against any partmers of the firm or sentate the per ieerekip: 


Lay See ant F is) emg is i :* 


UD SEY Nery: truly yours, 


